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ART. I.—GERMAN CRITICISM OF MR. JUSTICE STORY'S COM- 
MENTARIES ON THE CONSTITUTION OF THE UNITED 
STATES. 


(Continued from Vol. XIV. p. 344.) 


|The interest, with which the first part of the present criti- 
cism has been received by many of our readers, has induced 
us to translate the remainder. The following pages show an 
acquaintance with our institutions wonderful for a foreigner, 
and contain several highly useful suggestions for the considera- 
tion of the people of the United States. We repeat here 
what is stated in the introduction to the first part of the criti- 
cis, as published in our last number, that it is translated from 
the Critical Review of Legislation and Jurisprudence, a pe- 
riodical published at Heidelberg, Germany, and edited by two 
renowned Jurists, Messrs. Mirrermarer and Zacuarix. In 
the German review, the name of its author, Professor R. Mout, 
of Tiibingen, according to the commendable custom of the 
continental critics, is prefixed to the article. Ep. Jur.] 


Aw attentive reader, after having gone through with an ex- 
position of the North American constitution, would, naturally, 
in the first place, and, because it would be the first inquiry put 
to him by others, ask himself the question,—what general im- 
pression had been made upon his mind, by the much-talked of 
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institutions of the Union, and what practical general conclu 

sions he had been able to derive therefrom? We, at least, 
have considered this question, and it may be permitted us, to 
give the answer, even if it were for no other reason, than that 
we might not seem to shun a declaration of our opinions on 
the subject. If it be true, that the highest praise, which can 
be awarded to the political institutions of a country, is, that 
they meet with the warm approbation of a great majority of 
its citizens, (that being the most certain proof, that they cor- 
respond to the wants and habits of life of the people, or, in 
other words, that they are relatively the best) then the consti- 
tution of the United States deserves to be placed in the first 
rank of praise-worthy forms of government. The attachment, 
or rather enthusiasm felt for it, is indeed universal, and, in the 
minds of those, to whom the condition of foreign countries and 
their appropriate institutions are less known, leads to an un- 
sparing contempt, as arrogant as it is unjust, of other modes of 
government. This feeling of attachment manifests itself, in 
the most lively manner, and, at all points, in the work now 
under consideration ; and we cannot conceal the fact, that its 
exhibition has awakened, in our minds, conflicting emotions of 
joy and of pain :—of pain, because it clearly shows, how in- 
curably poisoned, (we need not now inquire, through whose 
fault) are all our ideas of popular right and all our political 
feelings. With us, or at least with the great mass, he alone is 
deemed to be a friend of his country, who is hostile to every 
existing institution, and to every act of government, merely 
because the one exists, and the other emanates from the sove- 
reign power. The universality of the evil shows how deep 
seated it is; and it is very much to be feared, that it can only 
be cured, by a sacrifice of our civilization and of our material 
well-being. Happy land, in which the most zealous supporter 
of the existing and protecting order of things is regarded as 
the purest patriot, and in which that beautiful appellation is not 
used as synonymous with that of conspirator, much less with 
that of incendiary! We hear it said, however, on all sides, 
that the foundation of the happiness of the Americans is not in 
their constitution, but in the great substantial advantages of their 
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country :—in its immeasurable and as yet unused territory :— 
in its favorable situation for the pursuits of commerce :—in its 
freedom from dangerous neighbors, and consequent exemption 
from exhausting preparations for war ;—in the demand for la- 
bor and the want of laborers, &c. These are indeed the foun- 
dations of a material well being and of a national prosperity, 
increasing with a rapidity hitherto unknown ; and this happy 
condition of things doubtless contributes to the general and 
widespread contentment of the American people; but, by no 
means, can the praise due to the constitution be thereby di- 
minished. In the first place, the happiness of the Americans 
is manifested not only in regard to their physical, but also and 
in an equal degree, in respect to their intellectual and _ political 
condition. ‘The government is not merely put out of view and 
tolerated, on account of conditions and circumstances, which 
are in other respects bearable; but, at the same time, that the 
existence of the latter is acknowledged, the former is both 
loved and commended. Without being disposed to assert, in so 
many words, that the citizens of the United States would be 
equally contented, in the complete enjoyment of their present 
political institutions, without the physical advantages of their 
country ; we are, nevertheless, of the settled opinion, that if 
they were even destitute of the latter, they would feel them- 
selves equally happy. In the second place, then, is it not in 
a great measure to be ascribed to the form of government, that 
these physical advantages are susceptible of being brought into 
use? ‘The systematic formation of the wilderness into States ; 
—the prudent disposition of the public domain ;—the free in- 
tercourse from Vermont to Texas ;—the establishment of a 
union-citizenship, of equal validity in all the States, and the 
principle, that a citizen of any State is entitled to all the rights 
of citizenship in every other State ;—the esseniial equality of 
the constitutions of the individual States, proceeding from the 
measure of constraint, imposed upon them by the constitution 
of the Union, which, at the same time, allows them to provide 
freely, in all other respects, for their local wants, and, by means 
of which, that harmony, in regard to fundamental principles 
of right and of policy, which is so necessary in an union of 
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many States, is happily united with the power of conducting 
the daily affairs of life, according to their own pleasure :—the 
complete consolidation of the individual States,’ which prevents 
the possibility of all conflicting restrictions, chicanery, and re- 
criminations, and which precludes them, if they were disposed, 
from wasting their best energies in preparations for war, in for- 
eign embassies, and in intrigue :—all these and many other pro- 
visions of the constitution have, in truth, not less operation 
upon the physical well-being of the citizens, and the degree of 
contentment whith it produces. ‘lhere are many. countries, 
which have received equal, if not greater, favors from nature, 
but, which, by reason of their less favorable political institu- 
tions, do not Jong make such progress, and are, nevertheless, 
equally contented :—as an example of such, we regard the 
nearest neighbor of the United States, Canada. But, from 
this view, namely, that the Constitution of the United States 
is, on the whole, admirably adapted to the end it has in view, 
and that it promotes the happiness of the people, may we not 
conclude, that it might and ought in other circumstances to pro- 
duce the same result?) By no means. Every political insti- 
tution is merely a relative good, and, to a favorable result, re- 
quires the pre-existence of certain conditions; where these 
are wanting, the form of the constitution may perhaps be imi- 
tated ; but it will, in point of fact, be either administered in a 
wholly different spirit, or it will come in contact with, and give 
a shape to, a different state of things. If the entire absence of 
an aristocratical constitution of society and of character, and a 
habitude of submission to the dominion of the Jaw, rather than 
to that of men, be, as they undoubtedly are, the indispensable 
conditions of a popular representative government, it follows 
clearly, that many other nations, and, in particular, all the na- 
tions of Europe, are wholly incompetent to that form. We, 
at least, are unable to look upon the visionary schemes of those, 
who imagine the introduction of a representative democracy 





1 The German word unselbstandigkeit, which we have here translated 
consolidation, denotes rather the absence ofa separate, substantial existence, 
than a positive blending together. Ep. Jur. 
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into Europe, to be possible and desirable, in any other light, 
than as a proof of a total want of a knowledge of mankind. 
History furnishes abundant examples in support of this position. 
If any one believes that the necessary conditions are already 
existing, and will manifest themselves, upon the introduction of 
the form, which they not only demand, but which indeed also 
favors their growth in strength :—we undertake wholly to deny 
the truth of this proposition in point of fact. If such a com- 
plete revolution of the inmost national character might be ex- 
pected to take place, in the course of some generations, the 
unsupported fabric must, in the mean time, either fall to pieces 
of itself, or be subverted by external force. If these views 
are just, it follows, that we may very properly consider the 
Constitution of the United States, on the whole, as a master- 
piece ; that is, as in the highest degree suited to their condi- 
tion and circumstances ; whilst, at the same time, we wholly 
deny the practicability of making the experiment of a similar 
form of government, in a condition of things and under circum- 
stances essentially different. 

Inasmuch as perfection is not to be reached by man, it must 
not be wondered at, that the constitution of the United States, 
which, for the most part, is so worthy of commendation, is, in 
particular points of considerable importance, liable to well- 
grounded objections ; to the removal of which, the united ex- 
ertions of all enlightened and patriotic citizens are very much 
to be desired. It does not appear, that, in reference to this 
subject, the possible has as yet been attempted; and upon this 
point, we cannot wholly acquit our author of a want of due 
earnestness ; which is the more to be complained of, since his 
work must necessarily exercise a wide-spread influence in his 
own country ; and, consequently, might have been powerfully 
instrumental in preparing the way for future improvements. 
Nothing will be made better—nor will any antipathy be heal- 
ed—by undeserved praise. As such exceptionable provisions, 
we regard, in particular :—thé fundamental principle, that legal 
proceedings cannot be instituted, in favor of an individual, 
against the government, (and this is true of each individual 

1* 
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State, as well as of the Union) without its own consent ;' — 
the unrestricted right of removal from office of all administra- 
tive officers ;—the provision, that direct taxes shall be impos- 
ed, without limitation, according to the number of the popula- 
tion ;—the mode of electing the vice-president, (introduced 
by one of the amendments to the constitution) which must of 
course prevent that important post from being filled by any 
but indifferent men ;—the exclusion of members of the cabinet 
from a seat in either house ;—the inequality in the provision 
which renders members of Congress ineligible to appointments 
to office ; *—and, lastly, the possibility that a defendant in a 
State court may be arraigned before a second court, on account 
of the same transaction “—which is equally useless and at va- 
riance with fundamental principles. We shall take the liberty 
to make a few remarks upon some of these provisions. The 
first to which we have alluded is clearly a violation of right, 
and, in point of fact, one of the most common occurrence. The 
cases mentioned by the author prove, that the legislative as- 
semblies are by no means honorable enough, to grant this per- 
mission, on all proper occasions, and that much gross wrong 
has already been done, by such denial of justice on their part. 





' We have considered this defect in our laws in a previous number of 
this journal (see Vol. XIII. p. 34), and we trust that the subject will very 
soon receive the attention of the legislatures of the Union, and of the sev- 
eral States. It is within the power of Congressto pass a general law, au- 
thorizing suits to be brought against the United States. Laws, like this 
have been already passed in the States of Virginia and Mississippi, though 
our German critic was under a different impression. Ep. Jur, 


? The provision of the Constitution here referred to is as follows: ‘“ No 
senator or representative shall, during the time for which he was elected, 
be appointed to any civil office under the authority of the United States, 
which shall have been created, or the emoluments whereof shall have been 
increased, during such time ; and no person holding any office under the 
United States shall be a member of either house during his continuance 
in office.” Art. [. §6. Ep. Jur. 


3 We are at a loss to know to what this refers. The Constitution of 
the United States expressly declares, “nor shall any person be subject 
for the same offence tobe twice put in jeopardy of life or limb.’’ Amend- 
ments, Art. V. Perhaps the German critic has been unable to disentan- 
gle some of the intricate relations growing out of the concurrent jurisdic- 
tion of the National and State courts. Ep. Jur. 




















1836.] Story’s Commentaries on the Constitution. 7 


In this respect, our German constitutions manifest a more pro- 
per feeling of right. In regard to the power of removing all 
officers, (with the exception of the judges) the demoralizing op- 
eration of such an arbitrary discretion, upon the political and 
economnical existence of the most influential men, has long 
since ceased to be a secret to us Europeans ; and hence it has 
been guarded against, in all our German constitutions. In the 
United States, there may be this difference, that the career of 
the civil officer (entered upon after long and costly prepara- 
tion, and, in a greater or less degree, unfitting the individual 
for other employments) is not as yet so ‘entirely exclusive ; 
still, even there, a removal from office is far from agreeable, 
and may well be regarded by most, as an event to be avoided 
if possible ; and, further, with the increase of population and 
of official business, the employment of the civil officer must 
necessarily become more and more exclusive, and the conse- 
quences above intimated fully manifested. There is the less 
doubt upon this point, inasmuch, as the right of arbitrary re- 
moval has already been exercised, to the highest extent; as 
appears by the single circumstance, that President Jackson, in 
the first year of his official authority, removed by far the 
greater number of all the higher and better paid officers, to the 
number of seven hundred and thirty-four! This power is the 
more striking, from the fact, that the people of the United 
States are often jealous, even to absurdity, of the possessor of 
the authority of the state, whom they themselves have elected. 
If this right were taken from the president, some substitute 
must be provided, which might enable him to preserve his in- 
fluence and his ability to administer the government ; and it 
certainly would not be difficult to find one, which should not 
be productive of such evils. The apportionment of direct 
taxes, according to the census of the population of the States, 
is a rule so very much at variance with justice, and with all 
the fundamental principles of financial science, that it must be 
regarded as purely impracticable ; and hence, it has already 
been found necessary, as a sort of pious fraud, to explain the 
term “direct tax” in the most arbitrary manner. (See Com- 
mentaries, Vol. II. p. 424.) It is well known that the 
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principal revenues of the Union have hitherto been derived 
from the duties levied upon imposts ; but it is clear, that this 
source cannot always prove sufficiently abundant; and any 
other rational system of finance is impossible, until the funda- 
mental principle above mentioned is abrogated. In regard to 
the defect of jurisdiction, and the monstrous principle growing 
out of it, which leads to the consequence, that a defendant, 
against whom judgment has once passed, may be compelled to 
further litigation in the ordinary courts, we take the liberty to 
refer to the Manual of the Public Law of Wirtemberg, in 
which we have treated the subject atlength. This is a matter 
of peculiar grief to us, since the Constitution of our own coun- 
try is similarly defective. We have perhaps already subjected 
ourselves to the severe reproaches of some of our readers, that 
we have not, long ago, and above all other obnoxious provis- 
ions, mentioned the constitutional toleration and as it were con- 
firmation (destatigung) of slavery, as the greatest fault of the 
Constitution : but, so surely as we regard slavery to be the 
source of incalculable mischief to the United States ;—so sure- 
ly, as, in our opinion, its general continuance is an indelible 
disgrace upon the American people ;—and, so surely as we 
cherish the conviction, that this trampling under foot of all 
human and divine right, and this. terrible inconsistency in the 
maintenance of the inborn rights of man, must and will be 
heavily avenged ;—-so surely are we of the fixed opinion, that 
it would be unjust to urge its toleration, as an objection to the 
Constitution. The provisions of that instrument could not 
originally have been made, nor could they now be made, oth- 
erwise than they are. ‘The Southern States, it is well known, 
made it a condition of their entrance into the Union, that the 
institution of slavery, then already introduced and existing 
among them, and, upon which, in their opinion, not only their 
property, but even their very existence depended, should re- 
main entirely untouched: and who does not know, with what 
downright madness, even now, every plan, even the most re- 
mote, directed to the emancipation of the slaves, is received in 
the South? The moment it is imagined, that any interference 
in this matter is attempted, an instantaneous separation from 
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the Union is threatened. Let one only read, for example, the 
assertions and threats of that remarkable apostle of freedom, 
Achille Murat. Was it the wiser course, and the most in ac- 
cordance with duty, in reference to this matter, to tolerate an 
unavoidable evil, in the hope to be able in the process of time 
to correct it, or to separate from it, end at the same time also 
from a great multitude of the most valuable advantages, whilst 
the evil itself could not thereby be removed? If means shall 
ever present themselves to the United States, for their codp- 
eration in the abolition of slavery, it will be time enough to re- 
prove them for its existence, if they do not lend to those 
means their most zealous aid. Hitherto such has not been 
the case. Wecannot consequently consider the existence of 
slavery in the United States, as a fault, but as a heavy misfor- 
tune : and it is well for us to take note, that Dr. Story dispos- 
es of this subject, which painfully touches every humane and 
right-minded inhabitant of the United States, in the gentlest 
manner possible. 

It would be taking but a very one-sided view of the remark- 
able political phenomenon of the Constitution of the United 
States, if we were to consider it merely as one of the few suc- 
cessful examples of a representative democracy :—it deserves, 
at least, an equal degree of our candid attention, as constitut- 
ing the fundamental law of an union of States. The estab- 
lishment of such a common government, for numerous and in- 
dependent States, whose interests are the most diverse and 
perhaps contradictory, and who, from an apprehension that 
their substantial existence may be prejudiced, offer it up as a 
sacrifice, while it is yet untouched,—who, consequently, at the 
same time, are always operated upon by two opposite wills— 
has with reason been regarded as one of the most difficult 
problems of law and of wisdom. ‘This problem was by no 
means an easy one for the United States, by reason of the es- 
sential diversity between the interests of the Northern and the 
Southern States, and of the opposing prejudices of their in- 
habitants. ‘They have happily got over all these general and 
particular difficulties (abundantly instructed and animated to 
the task by the evil experiences during the confederation fram 
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1781 to 1789) and the provisions of the Constitution, which 
immediately refer to this connexion, must be deemed masterly. 
Not only is there a very appropriate division, between the pow- 
ers delegated to the central government, and the rights remain- 
ing to the individual States,—so that the general as well as the 
merely local interests can be equally well provided for; but the 
weighty and difficult problem,—upon the imperfect solution of 
which so many State confederacies have been already destroy- 
ed, namely,—such an arrangement of the persons, to whom 
the highest jurisdiction of the Union is de'egated, that both the 
elements, the general and the provincial, are provided for and 
represented by them—is very successfully solved. ‘The House 
of Representatives is elected, solely according to the numbers 
of the population, and is consequently the representative of 
the general will, or, at any rate, of the parties and interests, 
which divide the people at large; the Senate is elected by the 
individual State governments, and is so constituted, that the 
smallest member of the Union has as many voices in it as the 
most powerful ; and, in the election of the President, so far at 
least, as the number of the electors is concerned, both these 
considerations are sought to be observed. A long experience, 
which, in the end, is always the best touchstone, has proved 
the correctness of these combinations ; and if, as could not oth- 
erwise happen in a free and manifoldly diversified country, oc- 
casional storms of a threatening character bave broken out, they 
have thus far contributed rather to the establishment than to 
the destruction of the edifice :—as, for example, the different 
opinions entertained in relation to the embargo—the war with 
England in the year 1812—the tariff—and the mad attempts 
at nullification. We repeat, that this part of the North Amer 

ican public law, and, in particular, the highly successful expo- 
sition of it by our author, is well worthy of the most earnest 
study of every publicist, whether the object of his activity be 
the theory or the practice. This study might be of the great- 
est utility, to our ultra liberals in Germany, and might, perhaps, 
reclaim them from the error into which they have fallen, that 
every attack upon the common bond of our country, be the 
objection ever so unfounded, or the proposition ever so im- 
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practicable and childish, is always worthy to be deemed a ser- 
vice and an act of patriotism. Would that they might also, 
from the history of the American national compact, the provis- 
ions of which are probably such as they wish, learn to know 
and to lay to heart, the infamous and destructive position which 
they occupy, and their own ignominious end. The German 
Bundestag, as the mere organ of sovereign powers, is very 
essentially different from the North American Congress ; and 
it need not be proved, that improvements in the arrangement 
of the compact are very possible and desirable ; but it should 
never be forgotten, that the states of the German confederacy 
are monarchies, and that to destroy is not to improve. 

A similar attentive consideration might be challenged by that 
provision of the American compact, by which it is made the 
duty of the courts, not only to inquire into and determine upon 
the lawfulness of an act of government, (except so far as ad- 
ministrative justice is concerned) but also to inquire, whether 
a law, regularly and formally enacted by congress and approved 
by the President, is repugnant to the provisions of the consti- 
tution, and if it should be found so, to declare it to be uncon- 
stitutional and void. Dr. Story mentions several interesting 
cases of investigations of this description, which, in part, at 
least, resulted in a declaration of the unconstitutionality of the 
law in question. Notwithstanding the highly successful expo- 
sition of the author, we are far from regarding this provision as 
the necessary, and, in its consequences, just, result of the in- 
dependent character of the judicial power, in every system of 
law ;—nor would we, by any means, advise to its imitation :— 
we can only look upon it as one of the boldest and most inter- 
esting experiments in the modern public law. It may certainly 
strike with astonishment and affright those German jurists, who, 
in the spirited controversy now going on, whether the courts 
have the right to decide upon the validity of an ordinance, are 
inclined to deny their competency to do so, inasmuch as they 
perceive, in the existence of such a right, the destruction of all 
order, and the certain overthrow of the government. The ex- 
perience of half a century, and, as the same fundamental prin- 
ciple exists, in all the individual state constitutions, in five-and- 
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twenty different governments, might perhaps afford them some 
consolation ;—which they might also derive from the fact, that, 
as an impeachment may be brought against a judge, who abuses 
his authority, there is consequently some check upon this neg- 
ative usurpation of the courts. Whether this provision has as 
yet been productive of any evil in the United States, we have 
not the means of knowing ; though the official authority of the 
president is far less than that of a monarch, and though the 
frequent changes of his person far less admit of the following 
out of a straight-forward and fixed system, by means of the 
power, which he possesses, of appointment to judicial offices. 
The subject is besides of too great extent, to be here discussed 
with any thing like satisfactory fulness; yet would we not 
omit, at least, to call the attention of our readers to it ; since in 
the above-mentioned learned controversy, no reference what- 
ever has been made to this remarkable institution of the United 
States. 

We must hasten to bring our remarks to a close, lest we 
might seem to lay claim to an undue share of time and atten- 
tion, for the consideration of a single subject. The last obser- 
vation, which we shall offer, is one, indeed, with which every 
examination of a scientific inquiry ends, or ought to end, namely 
—how litile cause have men as yet to be proud of their own 
wisdom. It may perhaps seem, from the language of praise, 
in which we have tius far indulged, that this truth has not al- 
ways been convincingly present to our minds; but yet, how- 
ever, the study of the Constitutional law of the United States, 
in its present condition, furnishes more than one opportunity 
for its acknowledgment. In the first place, it is matter of as- 
tonishment, how many expressions and substantial provisions, 
in the comparatively brief and simple language of the consti- 
tution, admit of well-grounded doubt, as to their meaning, or, 
at least, as to the extent of their application. This funda- 
mental law is not only itself the work of the most distinguished 
men, but it rests in part upon earlier institutions, which had 
been long in use ; it was amply considered and elaborated in 
all its details, in the convention by which it was formed; it 
underwent the fullest discussion in the deliberative assemblies 
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of the individual states, at the time of its adoption; time and 
zeal, therefore, have not been wanting, to the drawing up of 
provisions, well considered and properly expressed ; and yet 
the constitution is defective in these respects. 'To what then 
can we attribute its imperfections, but to the inability of human 
efforts to produce any thing perfect? This experiment must 
at least induce us to pronounce a mild sentence, against the 
authors of our modern European constitutions, if we find cause 
to complain of the substance and form of their provisions ; and 
it is well fitted too, to set in the clearest light the advantages 
(in other important respects equally undeniable) of a funda- 
mental law, which has already existed for along time unchang- 
ed; inasmuch as it is only possible to form and fitmly to estab- 
lish such a fundamental law, by means of a gradual and thor- 
ough experience. In the second place, we see to what an 
extent, experience has shown the innumerable objections, as- 
sertions, and threats, which, in the first instance, were brought 
against the constitution, from all sides, to be wholly wrong and 
unjust. These objections were urged, not only by the mob, 
but even by men distinguished for their knowledge and intel- 
lectual ability, who abused the defenders of the new institu- 
tions, as aristocrats in disguise, and favorers of a despotic gov- 
ernment :—a new proof, how little reason, a statesman, whose 
talent and education place him in a high rank, has to trouble 
himself, on account of the clamor of the moment, when his 
conscience and his judgment assure him, that he is in the right 
path. The time will surely come, when his merits will be ac- 
knowledged ; and, if his opponents are men worthy of respect, 
they will only be placed beneath him, in wisdom or strength 
of character; whilst those, whom their own folly or the agita- 
tions of party have arrayed against him, can expect no better 
fate than an abiding contempt. L. 8. 
VOL. XV.—NO. XXIX. 2 
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ART. II—WHAT USE OF CHATTELS ATTACHED WILL MAKE 
THE ATTACHMENT A TRESPASS 4B INITIO. 


[The following Report of an interesting case, decided by the Supreme 
Court of Massachusetts, before the regular publication of their Reports, is 
from the MSS. of Chief Justice Parsons, and is accompanied by some val- 
uable remarks of that eminent Jurist. ] 


James Dix, Plaintiff. 


versus 
Aar Jounson, defendant. 


Middlesex S. J. C. April Term, 1797. 


Trespass for taking the plaintiff’s horse, saddle, and bridle, 
and converting them to the defendant’s use. General issue 
pleaded with reservation to give any special matter in evidence 
and for the defendant to open and close. The defence set up 
was ; that the defendant, having a just demand against the plain- 
tiff, caused a writ to be sued out for the recovery thereof, 
which was directed to Knight, a constable of Sudbury, who 
was legally qualified to serve the writ; that Knight by virtue 
of the writ attached the horse, saddle, and bridle, and delivered 
them to the defendant as his bailiff for safe custody, that after- 
wards judgment was rendered for the defendant against the 
plaintiff, and the horse, saddle, and bridle, were regularly sold 
by virtue of an execution duly issued on that judgment, and 
the net proceeds applied to satisfy the execution—which was 
the same trespass, &c. ‘This defence was regularly proved, 
and not denied by the plaintiff. The reply was, that after 
Knight had delivered the horse for safe keeping to the defend- 
ant, he rode the horse and used him about his own business, 
and so became a trespasser ab initio. 

Ward, counsel for the defendant, objected to the giving in 
evidence these facts in this action. His reason was, that ad- 
mitting them to be true, although they might make the consta- 
ble a trespasser ab initio, who derived his authority from the 
law, yet they could have no such operation against the defend- 
ant, who acted as servant of the constable and derived his 
authority from the act of the constable and not from the law. 
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The Court, without hearing the plaintiff’s counsel, overruled the 
objection and admitted the evidence,without determining whether 
the distinction taken by Ward well applied: the C. J. (Dana) 
observing, that if the defendant used the horse for any purpose 
other than for safe keeping, such other use would amount to a tres- 
pass in him, and that the evidence of it was proper under this 
issue. The plaintiff ’s evidence went only to prove, that the de- 
fendant had rode the horse to pasture, and to water, but no 
evidence was given of his using the horse for labor. 

The Court stopped the defendant’s counsel, and the C. J. 
directed the jury, that where the creature attached was put to 
no service, but such as was for the benefit and health of the 
creature, such as moderate exercise for an horse for its health, 
milking a milch cow, &c., it did not amount to a trespass ; it 
was convenient and beneficial for the creature, and was included 
within the legal idea of safe keeping. And the jury found a 
verdict for the defendant. 

Remark. If it had appeared in evidence, that the defendant 
had rode the horse on journeys, and employed him in labor, then 
the Court must have decided on the propriety of Ward’s dis- 
tinction. As in this case, the servant was privy to the author- 
ity his master had, and received no other authority but what 
the master could legally give, and as the master’s authority was 
derived from his own writ, and the safe keeping was for his ben- 
efit, I should think, that if he exceeded his authority, he must 
be a trespasser ab initio, and considered as deriving his author- 
ity from the law, and not merely from the act of the master. 
But where the servant is ignorant of the authority of his mas- 
ter, and acts within the powers given him, although those pow- 
ers could not be legally given him by the master, I greatly 
doubt, whether the servant can be deemed a trespasser ab ini- 
tio: although the master might. 

But in cases like this, if the creature should be put to labor 
either by the officer or his bailiff, the damages arising to the 
owner are the profits of the creature’s labor, which ought to 
have been carried to the credit of its keeping, and also the di- 
minution of the proceeds of the sale, from the creature’s fetch- 
ing less than it would have done if not put to work; but as the 
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proceeds of the sale were applied to the owner’s use, he could 
not recover in damages the value of the creature: and, there- 
fore, it does not seem material to settle the question, whether 
there is any trespass by relation, the trespass in fact being 
the measure of the damages. 





ART. III.—CODIFICATION AND REFORM OF THE LAW.—No. II 


THE interests, growing out of the relations of Baron and 
Feme, have been attended with uncertainty, as regards the 
rights of parties, and the proper tribunal for their adjudication. 
Many subjects under this head have, hitherto, practically, been 
almost unknown to the courts of this country. It may be un- 
certain, how far it is expedient to provide by legislation, for any 
conventional infraction of a contract, so important as that of mar- 
riage. While men, however, are influenced by the known 
characteristics of human nature, legislators ought to provide 
for cases, which, because they have happened, may again be 
expected to occur in the progress of society. 

In England, arguments for a separate maintenance are com- 
mon. The wife has a certain allowance made to her by the 
husband, and if she accepts the same, as adequate to her sup- 
port, he is not liable beyond that amount, even for necessaries. 
For all other purposes the relation continues. Whenever the 
wife, thus living separately from her husband, is sued, the hus- 
band must be joined, if he is living within the country, and 
under no civil disability, but when the husband lives abroad, or 
in another part of the kingdom, then the action may be brought 
against the wife as a feme sole. 

In the case of Corbett v. Poelnitz 1 T. R. 5, the Court of 
King’s Bench decided, that an action might be maintained 
against the wife, for a contract made by her, while living apart 
from her husband, upon a separate maintenance, and when an 


agreement had been made, that she should live separately from 
her husband. 
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The reason of this decision seems to be, that the husband 
had relinquished his marital rights, and that the wife received 
credit as a feme sole, upon her separate estate, to the extent of 
which, she ought, therefore, to be liable. 

In a subsequent case, Marshall v. Rutton, 8 T. R. 545, the 
doctrine laid down in the case of Corbet v. Poelnitz, is un- 
derstood to have been overruled, and the old doctrine restored, 
that the wife shall not be sued, as a feme sole, except in the 
known cases of abjuration, exile, and the like. 

It has been said, that this case differed from that of Corbett 
v. Poelnitz, in this respect, that there was no agreement for liv- 
ing separate, and consequently no relinquishment by the hus- 
band of his marital rights. There can be no doubt, however, 
that it is generally understood, that the wife is not liable to the 
extent of that case. 

Most of those, who have opposed the decision in the case of 
Corbett v. Poelnitz, admit the justice of the principles there 
advanced, but are dissatisfied with the lax doctrine of Lord 
Mansfield, that as the times change, new manners and new cus- 
toms arise, to which the laws must conform. ‘They consider 
the decision as an innovation on the law, and suggest the pro- 
priety of legislative interference, to secure to the persons con- 
tracting with the wife a more direct remedy. 

If the subject is worthy of attention in this country, it may 
be observed, that it is in the highest degree reasonable, that the 
wife should be permitted to contract, to the extent of the pro- 
perty left to her separate management, and to give full effect to 
her contracts, by rendering her liable as a feme sole. 

Personal property of the wife becomes the property of the 
husband, on the marriage, but choses in action, at the death of 
the wife, do not belong tothe husband. They go tothe execu- 
tor, or administrator of the wife. The husband is entitled to ad- 
minister on the estate of his wife, and by the statute of 29 Charles 
II., in England, the husband is permitted to hold all his wife’s 
choses in action, not reduced into possession, at the time of 
her ‘death, without accounting for them. ‘That statute does 
not exist in this country, and it is presumed, that the husband 
who administers is accountable to the next of kin. This has, 

Qe 
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however, been questioned, and ought, therefore, to be provided 
for by statute, and choses in action should be made devisable by 
the wife. 

Chattels real of the wife are held jointly by the husband and 
wife. The estate is quasi a joint tenancy. It is joint because 
of the nature of their relation. They are one person in the 
law. It is not like a joint tenancy vested in other persons, be- 
cause the husband and wife do not holdin the same right. The 
wife holds in fee in her own right. The husband holds during 
coverture in her right. Still, the estate is jointly vested in 
them, and is described in 2 Bl. Comm. 180, as partaking of the 
qualities of a jot tenancy, and a tenancy in common. It is 
not held per my ¢¢ per tout, but per tout by each ; and it is un- 
derstood in this country, as well asin England, that the ju: 
accrescendi, or right of survivorship attaches. 

As in this country, estates are no longer held in joint tenancy, 
with this exception, it is certainly anomalous to permit the doc- 
trine of survivorship to apply to this species of estates, espe- 
cially as its effect is to deprive the representatives of the wife of 
-her property. 

The rule is even more inequitable than that which gives the 
choses in action on her death to her husband, without requiring 
him to account, because he, as administrator, is liable to the 
creditors of the wife, so far as he has assets, whereas, for the 
property which accrues to him by survivorship, he is not ac- 
countable to her creditors, his liability terminating with cover- 
ture. 

It would seem to be just, that chattels real should be put up- 
on the same footing as other real property of the wife, so far 
as it regards the duration of his interest therein, and that on the 
termination thereof, the estate should go to the next of kin of 
the wife. 

The property of the wife, if personal, vests absolutely in the 
husband on the marriage, and he is rendered liable for her debts, 
contracted whilst she was a feme sole ; but as he is liable only 
during the coverture, it may happen that the creditor is deprived 
of the opportunity of collecting the debt, by the death of the 
wife, and that the husband has appropriated the whole of the 
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fund upon which he relied, when the debt was contracted. To 
remedy this evil, the husband ought to be rendered liable for 
the debts of the wife, even after coverture, to the extent of the 
property received by him. 

If an annuity is granted to a feme sole, and she marries, and 
during the coverture arrears accrue, on her death, the arrears 
belong to him by survivorship, and not as administrator, the 
annuity being an incorporeal hereditament, and the interest of 
husband and wife being joint. There can be no good reason 
why annuities, whether chargeable upon land or not, should be 
disposed of in a different manner from choses in action. They 
should be subject to the debts of the wife, and go to her next 
of. kin. 

When a judgment has been recovered in the name of hus- 
band and wife, for a debt due to the wife, it is settled by the 
common law, that if the wife dies before the husband and be- 
fore collection of the judgment, it belongs to the husband. It 
would seem highly reasonable, that such a judgment should fol- 
low the course of her other choses in action, and go to her rep- 
resentatives, and be liable for her debts, but the jus accrescendi 
intervenes, and because of their joint interest in the judgment, 
it survives to the husband. ‘The law, relative to this matter, 
should be placed upon the same footing, as that of choses in ac- 
tion. 

If a bond or note is given to a woman after her marriage, 
the analogy of the existing law would seem to require, that on 
the death of the husband, such property should go to his exe- 
cutor, and, to this effect, have been some of the decisions; but 
it has been decided in equity, that these choses in action sur- 
vive to the wife. These decisions in equity are conformable 
to the principles we advocate, and we think they should be 
enacted as the rule of law. 

It has been made a question, whether a married woman in 
this country can, during the coverture, devise her lands. It 
has been said that at common law she has this power, and that 
she is only restrained by the statute of Henry VIII. 34. Her 
acknowledged power to make a testamentary disposition of her 
personal property, and her right by the custom of London to 
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devise her real property, seem to show that the disability is not 
of a personal nature, and that the restraint is founded upon stat- 
ute. This is unreasonable. If the husband has the use of 
the wife’s property during his life, this ought not to restrain her 
power over it, when his interest has ended. 

Infants. The law, on the subject of the liability of infants, 
makes them liable only for necessaries suited to their condi- 
tion ; and for these only in certain circumstances. 

In an action for goods, the infant may plead his infancy, and 
the plaintiff must reply that they were necessaries. 

When the minor gives a security, the consideration of which 
may be inquired into, he is liable if it was given for necessa- 
ries ; it is otherwise if the security cannot be inquired into. He 
is not liable upon a bond, because the consideration of this in- 
strument cannot be impeached, nor upon an insimul computas- 
sent. He is liable upon a single bill, because the consideration 
of a single bill might be inquired into. The law is now chang- 
ed. A single bill is conclusive, but the consideration of an in- 
simul computassent may be inquired into; consequently to make 
the law consistent with itself, the doctrine should now be, that 
the infant is liable on an insimul computassent, but not upon a 
single bill. It would be reasonable, however, in a revisal of the 
law on the extent of the liability of infants, to provide that a 
bond, note, or account stated, should avail as evidence of in- 
debtedness, but not per se, and that recovery should be had for 
such part of the debt thus secured, of which the consideration 
was necessaries furnished. 

It is the uniform policy of the law, that an infant shall not be 
bound by his engagements, entered into during minority. The 
principle is a just one, but should be so enforced as not to 
be an instrument of injustice and fraud, in the hands of the per- 
son whom it was designed to protect. Certain acts of the mi- 
nor are pronounced valid, because of their justice ; certain acts 
are voidable only, because they may be for the advantage of 
the parties ; others are absolutely void, because they have not 
the semblance of advantage to the minor, and frustrate entire- 
ly the policy of the law. 

There are certain cases, where there has been difficulty in the 
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application of the law and some uncertainty of opinion, as 
where one bought a horse of a minor and paid him the price, 
the full value of the animal, and the minor rescinded the con- 
tract, and reclaimed the property. Justice required that he 
should restore the money paid for the horse, but there appear- 
ed to be a technical difficulty, because the liability of the minor, 
if such existed, depended upon an assumpsit. 

When an infant buys a horse and gives his note for the 
price, and afterwards sells the horse, shall he be permitted, 
after having pleaded infancy to an action on the note, still to 
retain the fruits of the contract which he professes to disaffirm ? 
Or if the infant retains the horse and refuses to pay the note, 
does any remedy remain to the vendor? In the State of 
Massachusetts, in the case of Badger v. Phinney, 15 Mass. 
Rep. 359, an action of replevin was sustained in a similar 
case (though as the original taking was not tortious, the decis- 
ion in that case has given dissatisfaction to the profession, as in- 
consistent with established principles). Any other action 
would be in effect an absolute affirmance of the contract. The 
judgment could not operate in rem., and in an action of as- 
sumpsit or trespass, the rule of damages would be the amount 
due upon the note. 

When an infant receives an article of property, in satisfac- 
tion of a note payable to him, shall he be permitted to disaf- 
firm the contract,—retain the property, and enforce payment of 
the note ? 

In these several cases, in conformity with the established rule 
of law, the contract is voidable, at his election, and there is a 
shield furnished not for the incapacity, but for the dishonesty of 
the minor. 

For these and other similar cases, provision should be made 
by the legislature. Whenever the act of the infant is design- 
ed to secure him a tortious advantage, it would seem not to be 
inconsistent with the rule, to render him liable, though the de- 
cisions have been otherwise. ‘There are certain cases, where 
by a fiction the act of the defendant is declared upon as tor- 
tious, and the gist of the action is merely a breach of contract ; 
to permit a recovery in such cases, would destroy the rule 
itself, but our argument refers only to cases of actual fraud. 
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“In the case of Zouch v. Parsons, Burr. 1794, the law on 
the subject of contracts by infants is examined with great 
learning. Lord Mansfield declared in that case, that, whenever 
the agreement had the semblance of advantage to the infant, it 
should be considered voidable and not absolutely void; but 
many of the distinctions, which he adopts, however conforma- 
ble to precedents, are unreasonable. It is generally for the 
advantage of the infant, that the contract should be construed 
as voidable rather than void, that he may have his election 
whether he will affirm the contract. ‘Though the contract or 
agreement have no appearance of benefit, as in the case put by 
Lord Mansfield of a lease where no rent is reserved, still if the 
infant chooses to affirm it, the lessee ought not to be permitted 
to say that the conveyance is not binding on him. The privi- 
lege is personal, and should therefore be waivable in all cases 
at his election. 

On the other hand, when, for the sake of the remedy, it is for 
the advantage of the infant, that the agreement should be treat- 
ed as altogether void, it ought to receive that construction from 
the Court, asin the case in Keble, 369, where an action of tres- 
pass was sustained against a barber, who had cut off an infant’s 
hair for a certain sum with her consent, on the ground, that ad- 
equate relief could only be given by treating the agreement as 
void. 

It has been decided, that a bond with a penalty against an in- 
fant was absolutely void, because a penal bond could never be 
for the advantage of the infant ; but neither is any engagement 
binding the infant to perform certain duties to the party con- 
tracting with him in itself beneficial, although the reciprocal 
obligation to the infant, which is the consideration of the agree- 
ment, may be for his advantage. 

The penalty certainly as such could never be enforced 
against an infant—but at law the bond should be considered as 
merely voidable. 

Master and Servant.—It has been made a question, whe- 
ther a master is liable for a wilful act of trespass, by his ser- 
vant, whilst in his employment. 

The acts of the servant, in regard to which the question of 
the master’s liability have arisen, are of two kinds.—1. Acts 
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of nonfeasance and misfeasance. 2. Acts of malfeasance. 
He is liable for the negligence of his servant, and for acts of 
wilful misconduct, when the liability of the master grows out of a 
contract—and there is trust and confidence between him and the 
party aggrieved, as where one employed a blacksmith to shoe a 
horse, and the servant who performed the work, wilfully drove 
a nail into the horse’s foot and destroyed him. In this case 
the master ought to be held liable, because he implicitly en- 
gaged to employ, in this service, persons who were worthy of 
trust. 

But when a servant, while in his master’s employment, wil- 
fully goes apart from that employment, as if a coachman turns 
out of his way to drive over a passenger, then the master can- 
not be held liable. Where, however, the servant is in the 
course of his master’s employment, the master should be made 
liable for acts, which his master either directly or impliedly au- 
thorized, although the act of the servant was wilful (but con- 
tra see 1 East, 106). And it may even be argued, that pub- 
lic advantage would result fiom making the master, in all 
cases, liable for the acts of those, who are in his immediate ser- 
vice, in the same manner, as a sheriff is liable for the tortious 
acts of his deputies. Inthe case of Bush v. Steinman, | B. 
and P. 404, a principle was adopted, which we should suppose 
to be equitable, and highly convenient to the public, rather 
than strictly conformable to principles of law, and indeed, Lord 
Ch. Justice Eyre expressed a difficulty in stating the grounds 
of his decision. ‘The defendant A. employed a. person, B., to 
repair his house by the road-side ; B. contracted with C. to do 
the work, and C. with D. to furnish the materials ; the servant 
of D. brought materials, and placed them in the road, by which 
the plaintiff ’s carriage was overturned, and A. was held an- 
swerable for the damage sustained, on the ground that the 
work was going on for the benefit of the owner of the house, 
and that the servant was in fact employed by him. 

It is highly convenient, and beneficial to the public, that the 
responsibility should be thrown upon the principal, from whom 
the authority originally moved. It would be peculiarly bene- 
ficial, if it was understood in large towns, that the owner of 
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the premises was in all cases liable for the conduct of work- 
men in his employment, however remote from him, in the same 
manner, as his immediate servants and agents. 

In the case of Laugher v. Pointer, 5 B. and C. 547, the 
defendant had hired a pair of horses to be used in his own 
carriage, of astable-keeper, who sent his own servant to drive 
the horses. The driver had no wages from his master, but 
depended on receiving a gratuity ‘from those persons whose 
carriages he drove. ‘The defendant in this case gave him five 
shillings gratuity, and by reason of his negligent driving, the 
plaintiff ’s horse received an injury, whereupon the action was 
brought. ‘The Judges of the King’s Bench were equally di- 
vided. The principle of the above case of Bush v. Stein- 
man seems to have been disregarded by those judges, who 
were of opinion that the defendant was not liable, for the dri- 
ver was unquestionably in his employment, and the relation of 
master and servant subsisted for the time between them, and 
the act which caused the injury occurred whilst he was em- 
ployed for the benefit of the defendant. 

Factors.—The common law on this subject gives the factor 
the absolute power of disposing of property by sale, confining 
him strictly within the limits of the power given for that pur- 
pose and not permitting him to pledge the property—and not 
allowing such a disposition to transfer even the rightful lien of 
the factor, which is wholly divested by a tortious assignment. 
The risk is thus thrown upon a stranger, when it ought to re- 
main with the principal, who gives occasion to the false ap- 
pearances, which the factor is enabled to hold out. Entirely 
unlike is the assignment of goods by the vendee, during the 
transit, before payment, when no credit is given, and payment 
is expected on delivery. Such a power ought not to exist. 
As we have before suggested, the property remains in the 
vendor, and therefore an assignment by the vendee passes 
nothing. But when property is placed in the hands of a fac- 
tor, he is authorized to dispose of the property by sale in the 
same manner as if he were owner. He has possession and the 
principal is not known. All trust is reposed in him by his em- 
ployer, and the hazard which results from empowering him to 
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pay his own debts directly with the property, is certainly not 
greater than the risk, which the principal voluntarily incurs, of 
his making the same use of the avails of the property after a 
sale. 

There can be no doubt of the legal correctness of the decis- 
ions, which have been made on this subject ; and since the doc- 
trine was adopted by Ch. J. Lee, in the case of Paterson v. 
Tash, 2 Strange, 1178, the common law has always been un- 
derstood as we have stated it; but the reason which is assigned 
for it, that the power given to a factor does not authorize him 
to pledge for his own debts, but confines him to the objects of 
his agency, is merely technical, and does not apply to the pol- 
icy of the law itself, w hich, in a mercantile community, is at- 
tended with infinite hardships. 

The argument that the factor, in attempting to pledge the 
goods, is going beyond the sphere of his agency, does not meet 
the objections to the expediency of the rule, for they who deal 
with the factor ordinarily do not know, and have no reason to 
suppose, that he is not absolute owner ; for the instrument which 
creates the agency does not, as in the case of a power to dis- 
pose of land, define the limits of the agency. ‘The authority 
of a factor may be created by parole, so that the public is 
obliged to confide in the power which he assumes. 

In many cases, which may be stated, where the factor pledges 
the goods, the pledgee has sufficient cause for distrust, and de- 
serves little favor ; but there are other cases of property pledg- 
ed, which are very different, and the rule comprehends a vari- 
ety of cases. 

By the common law, a factor has no authority to barter. 
This rule may sometimes, as when the factor bas authority to 
buy with the produce of a remittance, be peculiarly unreason- 
able. 

In the case of Grahain v. Dyster, 6 M. & S. 1, the factor, 
B., as his agency authorized him, placed the consignment in 
the hands of his factor for sale, not disclosing to the latter 
that it was not his property, and drew upon him, on account, 
which bill he accepted and paid, and sold the goods and ren- 


dered his account to b., including the sale therein. Before 
VOL. XV.—NO. XXIX. 3 
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the acceptances of B. on the consignment to him became due, 
B. failed, and they were dishonored ; and it was holden, that 
the original consignor was entitled to recover the proceeds of 
the sale. In this case it may be observed, that the debt for 
which the goods were said to be pledged arose, in part, out of 
the assignment itself, being for acceptances in advance of the 
sale. 

It has been decided, that the circumstance of the consignor’s 
drawing bills upon the factor, to whom the goods are consign- 
ed, against the consignment, does not create an authority, in 
the factor, to raise money to meet the bills by pledging the 
goods. Such a rule is extremely hard, as the debt is incurred 
for the benefit of the consignor, and might reasonably be con- 
sidered by the factor, as within the scope of the authority del- 
egated to him. 

In the case of Queiroz v. Trueman, 3 B. & C. 342, A., 
a merchant at Rio Janeiro, consigned cottons to B. in Eng- 
land, for sale ; B. employed C., a broker in Liverpool, to ef- 
fect the sales ; C. sold the cottons partly for cash, and partly on 
short credit. A., whenhe consigned the cottons to B., re- 
quested him to make remittances, in anticipation of sales. C. 
made advances to B., who was thus enabled to make the re- 
mittances. Before the bills for the cotton became due, B. 
failed, and was unable to pay the amount which he had re- 
ceived of C. It was decided that C. was liable for the avails 
to the consignor of B., although he had paid in fact the full 
value of the goods. The strict tenor of the authority was to 
sell merely, but the operation of a strict construction of the 
agency is attended in many cases with extreme hardship. In 
this case, if C. had knowledge of the instructions, it still 
ought not to affect his equitable claim to stand in the place 
of the immediate agent ; if he saw the instructions given to the 
consignee, he would learn that the consignor expected advance- 
ments to be made upon the goods, and he had no reason to sup- 
pose, that the owner of the property would be unwilling to 
trust his agent with sums advanced upon the goods, since he 
had trusted him with the avails of the sale. Entire confidence 
was reposed by the consignor in his agent—and he should 
sustain the consequences. 
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The law, in this and similar cases, is not such as men unin- 
formed of its technicalities would expect, but the reverse of 
what they would esteem a fair construction of the whole trans- 
action, and therefore it should be changed. 

Commercial security would seem to require, that transac- 
tions in the ordinary course of business should be upheld, 
when one of two innocent parties must lose, against him who 
trusted most, and gave the means of practising deceit, and 
that transactions made under the cover of an agency, where 
the agency is not known, should be sustained against the prin- 
cipal. 

A different rule has been applied to factors on a del credere 
commission. When such a factor sells goods as his own, and 
the buyer does not know of any principal, the buyer may set 
off a debt due to him from the factor, and in such cases a di- 
rect pledge is allowed, but a distinction is made between a 
factor and a broker, on the ground that a factor is permitted to 
sell in his own name, but that a broker is expected to sell in 
the name of his principal. 

The force of the distinction, in a controversy between the 
buyer and the principal, is not discerned. It is reasonable 
that he who purchases of a factor should be protected, because 
a presumption of his authority arises fron the possession of the 
goods, and the same is true of a broker, a presumption results 
from his power over the goods. 

And why should different rules be applied to general factors 
and factors on a del credere commission? ‘The relation of a 
del credere factor is indeed very different to his principal, but 
this does not affect his dealings with a stranger. Why should 
different principles be applied to factors of merchants residing 
abroad, and factors whose principals trade at home? There is, 
in principle, no difference between the cases. The incon- 
venience and evil in all the cases is the same. 

In the cases, where it has been decided that a factor cannot 
make a valid pledge, the pledgee has been treated as if con- 
usant of the tort, and has been denied the benefit of the lien to 
which the factor was himself entitled. (Lord Kenyon, in the 
case of Daubigny v. Duvall, 5. T. R. 604, dissenting). Butin 
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the case of Hudsons v. Granger, 5 B. and A. 27, where the 
owner of the goods, being indebted to a factor in an amount 
beyond their value, consigned them to him for sale, who sold 
them toa person to whom the factor was indebted, it was 
holden that the creditor of the factor might avail himself of the 
lien of his vendor for the whole price of the goods. ‘This was 
undoubtedly an equitable decision, but we can discern no reason 
why the creditor of the factor, receiving the goods, should not 
have the advantage even of a partial lien. 

The law established by the courts, relating as well to goods 
shipped by persons, who were not the actual proprietors there- 
of, as to the pledger of goods, having, in England, been found to 
prove highly injurious to commerce, and to afford facilities to 
fraud, the Statute of 4. Geo. 4. c. 83, was enacted, and sub- 
sequently the Statute of 6. Geo. 4.c. 94. These statutes 
provided for the security of the persons dealing with the factor, 
in most of the cases which we have mentioned. They sustain 
the right of the vendee, to goods received as security for ad- 
vances made to the factor, without notice of his relation to the 
principal, and give hin the benefit of a lien, to the extent of 
the factor’s interest, for debts existing before the time of such 
deposit ; but these statutes do not provide for cases such as that 
of Queiroz v. Truman, above cited, where, notwithstanding 
notice of the relation of the vendor to his principal, he was 
justified, in point of good faith, in procuring advancements to be 
made to him upon the goods, for the benefit of the principal, 
and it may still be maintained that the vendee, in the event of 
bankruptcy of the factor, in a similar case, is liable for the price 
to the principal. 

The comman law on this subject still exists in this country, 
although the evils, which grow out of its rules in a commercial 
community, are acknowledged. 

We conceive that if a general revision of the laws shall ever 
be undertaken, with a view toa reform of such as shall be 
found to operate unfavorably, the law of factors will be found 
more inconsistent and inequitable, than any other part of the 
system. 

The relief provided by the English Statutes is important, 
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but we believe it would be desirable to reverse the existing 
law, and when the owner of goods gives to another the pos- 
session and apparent property, to provide for the protection of 
the innocent trader, whom the real owner has enabled his agent 
to deceive ; and to enact that all transactions, between factors 
and strangers, shall be sustained against the principal, except 
such as are founded upon ill faith. 

Partners. The law on the subject of partnership, it is be- 
lieved, might be revised with advantage. In a revisal of this 
part of the law, it should be remembered that the great and 
paramount object of legislators is the protection of those, who 
are dealing with a body self-created and possessing certain 
advantages which do not belong to individuals. A partnership 
has many of the qualities of a corporation. Jt may be con- 
tinued conventionally after the death of a partner, and after 
some of the members have withdrawn, and the credit which 
these have imparted may continue long afterwards to sustain 
a falling house. ‘There may be dormant partners, who are un- 
known to those who deal with them, and these may be secret- 
ly withdrawing the substance of the concern. 

By the common law, the partners are severally liable each to 
the full extent of their joint engagements, and this is undoubt- 
edly the rule of good faith ; but in many of the States, by a law 
of limited partnership, a different principle has been adopted, 
which we apprehend is attended with evil consequences. 

It is provided, in substance, by these statutes, that there shalh 
be, (on the compliance with certain rules of registry and 
notice), partnerships, the members of which shall be liable, in 
different degrees, to those who contract with them—a general 
partner, who shall be subject to a full and general accounta- 
bility to creditors and others, and a special partner, who shall 
be only liable to that extent, that he shall have contributed to 
the partnership stock, which is to be ascertained by reference 
to the registry. Hence results the injustice of the law. 

A small establishment commences with the capital of which 
it has notified the public. In the progress of time, its prosperity 
increases and its capital is augmented. ‘The stock of the pro- 
tected partner increases perhaps tenfold, but the day of adver- 
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sity comes, and then he withdraws behind his registered ac- 
countability. He gives up his interest in the property, but as 
he has during the season of prosperous trade been receiving 
profits on a stock, vastly extended beyond its original amount, 
why should his losses be limited to the small sum originally 
furnished? It would seem reasonable that the chance of loss 
should correspond with the chance of profit. Such will be the 
exemption, and the result, on the supposition of perfect good 
faith, but the temptations to fraud, and the difficulty of detect- 
jng it, are greatly increased by this law. He may withdraw 
his accumulated capital, and the extent of his liability is only 
the sum which he originally furnished. We think no action at 
law could reach him. ‘The statute protects him, and if it 
is said that a court of equity will follow the fund which he 
has withdrawn, still it may be replied, that the necessity of re- 
sorting to the extraordinary jurisdiction of that tribunal, demon- 
strates the inexpediency as also the inadequacy of the law. 

But there is no justice in making the amount of capital 
furnished decide the extent of liability. The capital is the 
basis of the partnership transactions, but the trade is by no 
means necessarily limited to the amount of capital. Purchases 
are often made extensively on credit, and in a prosperous course 
of trade, such transactions may be sustained, and the profits 
may be large. The limited partner shares the benefit and 
runs no risk of loss from reverses. He derives profit from the 
credit of the partnership, but is protected against Joss beyond 
a limitedsum. The actual capital of the partnership often con- 
sists of the sum which he furnishes, and the remainder of the 
stock in trade is the result of the credit of the partnership. In 
this he shares in proportion to his interest in the actual capital. 
In the enjoyment of this advantage he incurs uo risk, for he 
is liable, when a bankrupcy happens, only to the extent of his 
recorded advancement, which, in comparison with his actual 
interest, may be small. 

When a mercantile house thus limited becomes bankrupt, it 
seldom happens that the nature of the partnership is known, 
especially after it has been long in existence, and creditors are 
astonished to find, that there are responsible partners who are 
protected from their debts. 
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If it is thought desirable to sustain or introduce this law, the 
Statutes should be guarded by provisions, rendering the partners, 
whose liability is limited, responsible, (when on a bill of dis- 
covery or otherwise, it shall appear that they have received 
profits,) to the amount which they shall have received. 

As between partners, there can be little difficulty in settling 
their respective claims, on each other; butsome uncertainty has 
grown out of the relations of strangers to individuals, who are 
interested jointly in the management of property, whether as 
partners or tenants in common, and it is important that it should 
be distinctly settled by law, in what cases such individuals 
may perform acts, which shall be binding on each other, and in 
what cases they are jointly liable for debts. 

In the case of Coope, &c v. Eyre, &c. 1. H. Bl. 37, three 
several partnerships, composed of different individuals, viz. A. 
& Co., B. & Co., C. & Co., entered into an agreement to 
purchase jointly as much oil as they could procure, on a 
prospect that the commodity would rise. A. was to be the 
ostensible buyer, and the others were to share in his purchases 
at the same price which he might give. A. & Co. were to 
have one half, B. & Co. one quarter, and C. & Co. one 
quarter. In pursuance of this agreement, A. & Co. ordered 
a broker to buy a quantity of oil. It was understood by some 
of the vendors, that it was a common concern, though in this 
case the purchase was made in the name of A. & Co., without 
any notice that the other defendants (B. & Co. and C. & Co.) 
had any concern in it. ‘Tbe majority of the Court, Heath J., 
Gould J., and Lord Loughborough Ch. J., were of opinion that 
the persons interested were not to be considered as partners, 
because there was no communion of profits and loss, that there 
was to be a division of the property, and each person was to 
have a distinct share of the whole, to manage the same after 
division, without interference of the others, as they judged best ; 
that A. & Co. were the only purchasers known to the seller ; 
that entire credit was given to them alone. 

Wilson J. differed from the court, on the ground, that 
although A. & Co. alone were known to the vendors, yet, by 
the terms of the agreement, there was a joint interest in the 
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property, for which they were jointly liable, and this opinion is 
undoubtedly conformable to other analogous rules of law, as 
on account of the joint interest, the purchasers might have 
joined in any action founded upon their property. 

The case was decided upon the question whether a partner- 
ship existed, and technically, there was no partnership, be- 
couse there was no community of profit and loss; still there can 
be no doubt, that in point of equity, they ought to have been 
subjected to a joint liability. If the quantity purchased by A. 
had been destroyed, by the terms of the joint agreement, he 
would have been entitled to a ratable indemnity, from the 
other associates. If it had proved of an inferior quality, A. 
& Co. would have been entitled to participate in the purchases 
of the others. All were liable jointly to the warehouse man, 
and it is apparent, although from the nature of the agree- 
ment there was to be no joint sale but a division, and there- 
fore no participation in the profit and loss therefrom. The 
terms of their association, however, were characterized by other 
qualities of an absolute partnership. 

It would seem that this case and others of a like character 
were decided on a narrow technical ground, and we therefore 
suggest a provision by law, for the joint liability of purchasers 
who are jointly interested in the property, which is to be di- 
vided before the sale. 

There is a distinction between the case of Coope v. Eyre, 
& al. and the case of Hoare v. Dawes, 1 Doug. 371, which is 
manifest. In the latter case a broker had been employed by a 
number of persons, of whom the defendant was one, to purchase, 
a lot of tea at the East India Company’s sales, of which they 
were to have separate shares, the lots being in general too 
large for any one dealer. In support of the action it was 
argued that all the employers of the broker were to be con- 
sidered as partners and jointly and severally liable for the 
whole ; but it was decided, that there was no such liability, be- 
cause, though they had shares of the lot of tea, they did not act 
or appear as partners to the world, nor were they partners as 
amongst themselves. They had never met and contracted 
together as partners, and if this transaction were sufficient to 
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constitute a partnership, it would enable a broker to make per- 
sons partners who had never seen each other, and to convert 
his principals into partners without any authority from them. 
The distinction is this: there was no agreement for a joint in- 
terest, as in the case of Eyre and Coope. Where the interest 
is joint, the whole stock or fund is trusted, in the same manner 
as in a general partnership, the whole fund, which is the foun- 
dation of profits, is relied upon as security from losses. If, in the 
case from H. Blackstone, A. & Co. are alone liable, then has 
the fund failed which was relied upon by the seller, as by 
agreement between the joint owners it was to be distributed. 

It is a fit subject for consideration, in what manner the affairs 
of a partnership shall be closed, whether by a valuation, or, as 
it seems to have been understood to be necessary, by a sale. 
This is a matter, it is true, which might be provided for between 
the parties in the articles of agreement, but as difficulty and 
misfortune, are seldom anticipated and provided for, and as the 
somewhat harsh rule bas been adopted, of a sale at auction in 
all cases where a partner withdraws, it might be well to provide 
that under the supervision ofsome proper tribunal, the property 
should be accounted for at a valuation. 

It would undoubtedly be very advantageous to partners, if 
all the property, whether real or personal, which constituted 
the company’s stock, should be considered personal estate. It 
is inconvenient that different rules should be applied to different 
kinds of property. At law real estate, though purchased with 
partnership funds, and used for the purposes of the partnership, 
is not regarded as having the attributes of personal property. 
The partners are tenants in common, and at law the property 
is subject to all the principles affecting real property. It is 
subject to the individual debts of the partner, descends to his 
heirs, and may be conveyed to strangers without notice, dis- 
charged of the partnership incidents, and the purchasers be- 
come tenants in common. 

A different rule, however, exists in equity, where it is treated 
as personal estate and a part of the company fund, though 
some decisions have been made tothe contrary. Lord Eldon, 
however, expressed the opinion [Selkig v. Davies, 2 Dow. P. C. 
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242, that all property involved in a partnership concern, 
ought to be considered as personal property. 

There are cases in which the partners, by actual agreement 
in the articles of partnership, or at the time of purchase, have 
attempted to change the nature of real estate, advanced as stock 
or purchased with the partnership fund, and give it the inci- 
dents of personal property.'| In equity, and in that jurisdic- 
tion alone, property thus holden, is treated as personal proper- 
ty, and great inconvenience, as well as danger of fraud, results 
from the different light in which it is viewed by courts of law. 

It might be provided by statute, that property holden by a 
partnership, whether originally purchased to effectuate the ob- 
jects of the concern, or afterwards with the company’s funds, 
or taken as security for debt, should be considered as personal 
property, and be subject to like incidents, with other property 
of the partnership. 

Executors and Administrators. When the estate of a de- 
ceased person is insolvent, the rule in England is, that he, 
among the creditors of the same class, who first proceeds at law 
against the representative, shall recover according to the extent 
of assets in his hands. The course is the same as against 
persons in life, on the maxim, that the law favors the most dili- 
gent. 

In most of the States in this country, where the estate is in- 
solvent, a different and more reasonable practice has prevailed, 
and a certain time being allowed the executor, or administra- 
tor, to collect the assets, all the creditors, on presenting and es- 
tablishing their claims, are allowed a ratable distribution, all 
standing upon an equal footing, (certain peculiar charges ex- 
cepted.) 

It happens, therefore, that certain parts of the common law, 
as understood in England, are inapplicable to our situation, par- 
ticularly the rules which relate toan executor de son tort. The 
law on this subject has been understood to be, that any man 
who intermeddles with the estate of a deceased person, shall 
be liable to a creditor, who shall in a suit charge him as execu- 





1 See 7 Sergt. & Rawle, 438. 
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tor, in the same manner as a rightful executor would have been, 
because, having officiously acted in relation to the property as 
an executor, he is estopped to deny his liability as such ; and 
he cannot aver that he is a trespasser, and has no interest, and 
so take advantage of his own wrong. ‘The creditor, therefore, 
recovers against him at least to the full extent of the assets in 
his hands, notwithstanding the liability of this executor by es- 
toppel, to the rightful executor, who may also sustain a suit 
charging the trespass and wrong. The executor de son tort, 
cannot plead in bar to this action, the recovery already had 
against him. ‘There must be a recovery, but on the plea of 
the general issue, the executor de son tort, may give in evi- 
dence, the amount recovered against him by the creditor, and 
he will be allowed, therefor, in the assessment of damages. 

his mitigation of damages is considered highly equitable in a 
case, when the operation of the law is extremely harsh against 
the executor de son tort, who has sometimes been made such 
by acts of slight interference, but when the rule of a ratable 
distribution has been adopted, the effect is to give a great ad- 
vantage to the creditor. He recovers the full amount of his 
debt, or to the extent of assets, even if the property in the 
hands of his defendant is all which belonged to the insolvent 
estate, and then, perhaps, if any balance remains unsatisfied, 
may recover from the rightful executor part passu, with the 
other creditors. Such appears to be the law, for to an action 
at the common law, an executor de son tort, is liable in the 
same manner as if he had been duly appointed ; consequently 
liable to the full amount of assets. He cannot take advantage 
of the statute for the settlement of insolvent estates, for he is 
not recognised by the Courts of Probate. There may be an- 
other executor, or, perhaps, another has taken out administra- 
tion, or, he is not entitled to take administration. He cannot, 
after suit is commenced against him, discharge himself even by 
receiving the appointment of administrator, or by accounting 
to the rightful executor, and clearly, as no provision has been 
made for this case by statute, the subject is left as at common 
law. It is casus omissus, and entirely frustrates the policy of 
the law. ‘There is danger of collusion and fraud ; as acreditor 
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may put a beggar in possession, and he come in for the property 
against him as executor. ‘There could be no direct means for 
the rightful executor to question the judgment recovered, though 
in a case of fraud, relief might be obtained in equity, and, per- 
haps, assumpsit might be sustained against the fraudulent cred- 
itor. 

It has been made a question in England, (see Mountford v. 
Gibson, 4 East, 450, opinion of Lawrence J.) whether pay- 
ments voluntarily made by executors de son tort, will be allow- 
ed in mitigation of damages in an action by the rightful execu- 
tor; and it seems that it will be recovered when the payment 
is in the regular course of administration; but where the effect 
is to impair the rights of persons having a superior claim to 
those who have received payment from the executor de son 
tort, then it is otherwise. ‘The rightful executor has a right to 
retain for his own debt; and if enough does not remain to pay 
him, it will not be allowed. Where the local Jaws are such, 
that the effect of payment is to disturb the regular adrministra- 
tion of the estate, it may be contended that payment will never 
be allowed against the rightful executor. 

If we are correct in the view which we have taken of the 
subject, it requires revision, and we think that it will be fortu- 
nate, if this part of the law is so far changed, that the executor 
de son tort, shall be made liable only to the rightful represen- 
tative, and that a creditor shall only recover by taking out ad- 
ministration, where there is no other administrator. 

By the common law, on the maxim, actio personalis moritur 
cum persona, no action founded upon a tort, could be sustained 
against the representatives for an injury by a deceased person ; 
nor in favor of representatives for injuries to the deceased. 
By the statute, 4 Edward 3. c. 7. aremedy was provided. It 
was enacted, that executors, in such cases, should have an ac- 
tion against trespassers for goods, in like manner as they whose 
executors they are, should have if they were living ; by a sub- 
sequent statute, the remedy was extended to all representatives. 
This statute has received a very large construction, actions of 
trover have been supported, an action of debt for not setting 
out tithes, an action on the case against sheriffs, and an action 
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of ejectment for the recovery of leasehold premises, but not 
an action of trespass quare clausum fregit. See 1 Chitty’s 
Pleading, 159. No action can be sustained against executors 
for the wrongs of their testator, of whatever description, nor 
any action, in which the testator might have waged his law. 

The subject is very fully discussed by Lord Mansfield, in the 
case of Hambley v. Trott, Cowp. 371. The reason stated 
for the existence of the rule, actio personalis, Nc., is one that 
is entirely technical in actions founded on tort, viz. the neces- 
sary averment of contra pacem and vi et armis. 'The maxim, 
Lord Mansfield said, was not generally true. Actions personal, 
which do not survive, are of two kinds ; those which die with 
the person, on account of the cause of action, and those which 
die on account of the form of the action. The case was de- 
cided against the plaintiff, because the form of action was tro- 
ver ; but it was said that a recovery might be had, in another 
form of action, for the advantages which the estates had re- 
ceived by the wrong. But it appears, by his lordship’s argu- 
ment, that there are many cases, where, notwithstanding the 
advantage received, no action can be sustained for money had 
and received, cases analogous to those for which provision is 
made in favor of executors, by the statute of Edward III. 

It may be proper, that injuries to the person, such as slander 
and false imprisonment, should be buried with those who caused 
or suffered the injury, for the sake of survivors, and from a re- 
gard to decency, and the peace of society ; but no good reason 
can be given for the extinction of the remedy for a nuisance, 
for obstructing lights, for diverting a watercourse, or for an 
escape against a sheriff, instances mentioned in Hambley v. 
Trott, where the action is lost. 

An action may be sustained against an executor, for the use 
and hire of a horse, when the testator took him away, and 
brought him back again during his life, because the testator re- 
ceived a benefit, which admits the fiction of a promise ; but no 
reason can be assigned, why an action of trespass should not be 
allowed, nor more especially, why an action of trespass should 
not be sustained against an executor, if the testator had de- 
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stroyed the horse, since, in that case, no assumpsit could be 
raised to pay for his value. 

It is said, in the above-mentioned case, that there shall be no 
recovery in an action of trespass for cutting down trees, but 
that, when, besides the wrong, property is acquired, which be- 
nefits the testator, then an action shall survive against the ex- 
ecutor for the value thereof. Now it is difficult to understand 
why it is necessary to maintain an inequitable principle and 
escape the force of it by admitting forms of action, which shall 
evade it by a statement of fact, not conformable to the truth. 

If the distinction is well founded, then a recovery by assump- 
sit may be had for most injuries, because the inducement to 
the wrong is the acquisition of advantage, but it leaves unre- 
dressed a class of injuries, which originate in malice, and are 
unaccompanied with benefit to the wrong-doer, though perhaps 
extremely injurious to the owner of the property, and also 
other cases which are only attended with advantage to the 
trespasser by consequences, as the diversion of watercourses, 
obstructing lights, &c. 

In the case of Hambly v. Trott, Lord Mansfield discovered 
a manifest desire to escape from a rule, which he considered 
merely technical, but felt himself bound by precedents. 

When in actions of trespass a fine was assessed to the king, 
the words contra pacem and vi et armis had some real efficacy, 
and a reason existed, for not allowing actions of trespass to 
survive against executors. A trespass was considered a crime 
against the public, and the action was intended as well to inflict 
a punishment for the crime, as to provide for the redress of 
the individual injured. 

Now that this practice is discontinued, the absurdity of the 
principle itself is more manifest. ‘These scholastic rules have 
a tendency to bring the law into disrepute, and, whenever 
they exist, should be made to yield to the plainer dictates of 
good sense. 

If the deceased has taken property wrongfully, it must be 
admitted, that in justice, his estate should be made answerable, 
whether it received advantage or not. Can it vary the justice 
of the claim, that the governing motive, was a desire to do 
a malicious injury, rather than to benefit himself. 
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The death of the wrong-doer cannot vary the case ; to leave 
the wrong unredressed is to make him “sin in his grave.” 
The object of the action is not punishment, but compensation to 
the injured party, and it seems strange, that the property of 
the wrong-doer should be protected, on the ground that he did 
not derive advantage from his wrong. ‘This plan would not 
protect his property in life, and should be equally disregarded 
after his death. 

As the law is now understood, an action ex delicto, stating 
the injury and the appropriation of property, could not be sup- 
ported, because the personal action dies with the person, but 
if the property has been converted into money, then the allega- 
tion of a promise, which was never made, and cannot truly be 
implied, saves the action. If the plaintiff states the precise 
truth, and makes out a manifest case of wrong, he fails, but if 
he avers a falsity he sustains the action. 

But when property has been taken tortiously, no promise 
could have been raised against the deceased. If the acquisition 
of property by the estate is the ground of the action, it is more 
anomalous to allow an action of assumpsit, than to sustain an 
action of trover. ‘The mere acquisition of property does not 
lay a foundation for an action for money had and received, un- 
less by a perversion of the remedy. 

We believe, that, with the exception of injuries to the per- 
son, the principle itself is a refinement, unsupported by any 
considerations of policy or justice, and, as applied to the form 
of actions, entirely frivolous, and therefore we suggest an altera- 
tion of the law on this subject. The statute of 4 Edw. 3. c. 
7. has altered the rule only in relation to personal property, and 
in favor of the personal representatives of the party injured- 
The restriction of the benefit of this statute to personal actions 
in favor of the executor is unreasonable; it should therefore be 
enacted, that the heir shall be authorized to maintain an action 
for all injuries to the inheritance, in the lifetime of the ancestor, 
and that the executor should be permitted to sue, when the 
effect of the injury was to diminish the personal fund. 

An adequate remedy should also be provided by statute, 
against the representatives of deceased persons, and the ap- 
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propriate form of action should be sustained, whether founded 
upon tort or contract, and without respect to the consideration 
that the deceased might have waged his law, for all injuries are 
trespasses, whether to personal or real property, in the same 
manner as if the testator had been living. 

It has been decided that letters testamentary give no author- 
ity to the executor, to sue out of the jurisdiction where they 
were granted, neither can he defend a suit. It is therefore 
necessary for all administrators or executors, to take out ad- 
ministration in each of the states, where the goods of the de- 
ceased person may be. These ancillary administrations, will be 
subordinate to the executor appointed by the will, or to the 
administrator residing in the State, where the intestate dwelt at 
the time of his death. Such are the existing Jaws, and, as they 
are attended with much inconvenience, it would be desirable to 
provide by statute, that administrators and executors, who have 
had letters granted to them in the jurisdiction where the deceas- 
ed resided, at the time of his death, shall have authority to sue 
in any of the States. 

It is provided by statute, in most of the States, that when the 
personal estate shall be insufficient to pay debts, the executor 
and administrator, under the direction of the courts of probate, 
shall have authority to sell the real estate, and make to the pur- 
chaser a valid title. Some principles of the common law are 
inconsistent with this purpose. 

Where rent becomes due during the Sistine of the testator, 
and is unpaid at the time of his death, covenant lies by the 
executors, but what course may be taken for the recovery of 
rent, accruing after the death of the testator, and when the 
executor disposes of the reversion, to which it belongs, for the 
payment of debts? The executor cannot sue, for the covenant 
runs with the land, and the action is incident to the reversion. 
Can he, by conveying the land, impart an authority which does 
not belong to himself? If rent had accrued before the sale, and 
after the death, it would appear that he could neither sue him- 
self nor convey the cause of action appurtenant to the lands, so 
as to enable the purchaser to sue ; consequently the actions 
would go to the heir, though the estate remained insolvent. In 
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such cases, the personal representatives ought to be authorized 
to sue by statute, for the breaches of covenant, running with 
the land for the benefit of creditors. 

If the testator has been disseized of land, and dies insolvent, 
the right of entry descends tothe heir. ‘The executor has no 
authority, and can derive none from a court of probate, to en- 
ter, and consequently cannot sell the property, though a part 
of the estate and justly subjected to debts. ‘The statute, 
which prohibits the sale of pretended titles, restrains the exec- 
utor from selling the mere right, and the heir only can recover 
possession at law, though perhaps after recovery, the executor 
might sell the property. The heir might, by connivance with 
the disseizor, defraud the creditors, and even if compellable by 
a court of equity to permit a suit to be carried on in his 
name, the remedy is circuitous, and ought therefore to be ren- 
dered more obvious and simple, by provision of statute. The 
executor might be authorized, in case of the insolvency of the 
estate, to commence a suit for the recovery of the land, to en- 
ter upon the land, or to sell the right of entry. 

By the operation of the statutes, which authorize an exec- 
utor, &c. to sell the real estate of a deceased person, a power 
only is created, which therefore must be followed particularly. 
if the estate of an insolvent person, whether real or personal, 
were made by law to vest in the executor, the difficulty which 
we have mentioned would not exist. For the purpose of sat- 
isfying creditors, the executor would have the entire interest, 
and a beneficial capacity of exercising every right over the 
estate for their benefit, which the owner in his lifetime might 
have done. 

This advantage is sometimes secured by an express devise 
of an interest to the executor, who then takes as devisee for 
payment of debts. 

If A. grant a rent in fee to B., with a proviso, that if it be 
in arrear, the grantee may enter the lands, and retain till he be 
satisfied, the right of entry descends to the heir,' as a part of 





' The entry is for breach of condition. 
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his inheritance, although after entry he has a mere chattel in- 
terest ia the land. 

If a grant is made, reserving an annual rent by way of con- 
dition, the condition descends to the heir, and he may enter or 
not, for non-payment at his election. ‘The benefit of the con- 
dition in this and some other cases, is personal to the heir. 
If the estate of the ancestor is insolvent, the executor is au- 
thorized to sell the rent charge for the payment of debts, but 
without the right of entry for non-payment, it might be of 
little value. In these cases, for the benefit of creditors, every- 
thing remedially incident to the reversion should be vested by 
statute in the executor. In the case of Gibson & al. v. Far- 
ley & al., 16 Mass. Rep. 280, it was decided, that the heirs 
of one deceased insolvent are entitled to the rents and profits 
of the real estate of the deceased, until it is sold for the pay- 
ment of debts, or if it were mortgaged, until entry by the 
mortgagee, because the rents go to the heir as incident to the 
reversion. 

The Court seemed to suppose, that, asa question of expedi- 
ency, the legislature would not interfere to deprive destitute 
heirs of this advantage. But it would certainly be better that 
a court of probate should make suitable provision for the des- 
titute family, than that they should depend upon the casual ad- 
vantages resulting from the imperfection of the Jaw. 

Legacies. It is a principle of the common law, that the 
personal estate only is chargable with debts and legacies, and 
it has been supposed, that no inconvenience could result from 
this rule, because the testator has it in bis power to change 
his real estate by will, if such is his intention, and if this was 
omitted, that it is to be presumed, that his intention was other- 
wise. But as we have before observed, the distinction be- 
tween personal and real estate, and the different rules of trans- 
mission and succession, which affect them, are not universally 
understood, and men are not aware, that it is necessary to 
charge their lands expressly with the payment of legacies, be- 
cause they do not understand, that the personal property is the 
only fund for their payment. We presume, therefore, that 
the intention of the testator would be more generally accom- 
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plished, by a statute, charging legacies upon land in all cases, 
where there is a deficiency of personal estate, unless the will 
shall contain an express provision to the contrary. 

For this purpose, the executor should be vested with all the 
rights incident to an estate by descent, for the purpose of sell- 
ing the real estate, and transmitting to the purchaser every 
thing appurtenant to the reversion, or incident to the heir, in 
relation to the property. 

In England, no action can be sustained at law, against an 
executor, for a legacy, without an express promise, and pay- 
ment can only be enforced in a court of chancery. This 
may be necessary in England, where a court of chancery 
only can impose terms on the party; but in this country, the 
courts of probate have the entire control of the subject ; 
and when the estate is not insolvent, the legatee ought to be 
permitted to sustain an action at law, in the same manner, as 
a creditor. ‘The relief furnished by a court of chancery is 
attended with inconvenience and delay, and the legatees are 
too much in the power of the testator. Ss. F. D. 


ARTICLE 1V.—CONTRACT OF SALE.—CIVIL LAW 


Of the remedy of the purchaser for the non-delivery of 
the thing sold. 


Tue remedy, which the purchaser has for the non-delivery 
of the thing, is given by the action ex empto. This is a 
personal action bone fidei, and lies for the purchaser against 
the vendor or his heir. ‘Lhe contract, as has been seen, does 
not effect a change of property ; it gives no right in the thing 
jus in re; it only gives a right to the thing, jus ad rem, or 
jus persequendi in judicio; that is, a personal right to de- 
mand it of the vendor, and to enforce the demand by a suit. 
But as the property continues in the vendor until the delivery, 
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he may, while he retains the possession, sell it to a second pur- 
chaser, and if this sale is followed by delivery, it gives to the 
second purchaser a complete and indefeasible title. Code 3. 
32. 13. Or the creditors of the vendor may seize the thing in 
his hands before the delivery, although the price has been 
paid, and the purchaser having acquired no right or proprie- 
tary interest in the thing by his contract, cannot pursue it in 
their hands, but is left solely to his action for damages and in- 
terest against the vendor. The Roman jurisconsults adhered 
steadily to the principle, that the property or dominion could 
only be transferred by delivery, and not by contract. It is 
the nature of contracts or obligations, says Paul, to bind the 
person, but not to operate a transfer of property. Obligationum 
substantia non in e€0 consistit, ut aliquod corpus nostrum, 
aut servitutem nostram faciat, sed alium nobis obstringat 
ad dandum aliquid, vel faciendum, vel prestandum. Dig. 
44. 7. 3. The action will lie against the heirs of the ven- 
dor, because they succeed to all the obligations, as well as to 
all the rights of their ancestors. 

But the purchaser cannot maintain the action ex empto 
until he has paid, or at least offered to pay the price. Until 
the price is paid, he vendor is not bound to deliver the thing, 
unless aterm of credit is agreed upon by the contract. And 
except where a credit is given, the property is not changed by a 
delivery, until the price is paid. Quod vendidi non altter fit 
accipientis, quam si aut pretium nobis solutum sit, aut satis 
eo nomine factum, vel etiam fidem habuerimus emptori sine 
ulla satisfactione. Dig. 18. 1.19. Instit. 2. 1. 41. Nor 
can the action be maintained, until the whole price is paid, for 
as long as any part is unpaid, the vendor has a right to retain 
the thing sold, as a pledge, or rather in the nature of a pledge for 
the payment. tsi partem pretii offerat, nondum ex empto 
est actio; venditor enim quasi pignus retinere potest cum 
rem quam vendidit. Dig. 19. 1. 13. 3. Dig. 21. 1. 31. 
8. It is not indeed, strictly a pawn, because a man cannot 
hold by the title of pawn, pignus, what is in part his own, and 
until the delivery he is the legal owner. This right of hold- 
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ing the thing in pledge for the payment of the price, the ven- 
dor may exercise against the heir as well as the purchaser. 
If the vendor died before paying the whole price, the action 
might be maintained against his heirs for the part unpaid. 
But if he left several heirs, the action would not lie for the 
whole debt against any one, for each heir was liable only 
for his part of the debt. Pro hereditariis partibus heredes 
onera hereditaria agnoscere etiam in fisct rationibus placuit. 
Code, 4.16.2. The reason of the rule is, that the heir suc- 
ceeded to all the rights and obligations of the deceased ; he suc- 
ceeded in universum jus. If he accepted the inheritance pure- 
ly, without the benefit of an inventory, he became personally 
liable for all the debts of the ancestor, although the estate might 
be insolvent. He took his precise place, and became person- 
ally entitled to all his rights, and subject to all his liabilities: 
if there was a single heir, he alone represented the ancestor. 
If there were several, they represented him jointly, each for 
the part in which he was instituted heir, or the proportion 
that he took of the estate ; and if one of the heirs became in- 
solvent, the co-heirs were not liable for his part of the debt. 
Instit. 2. 19.6. Vinn. Comm. It is true, that when a man 
contracts a debt, he binds his whole property for the payment. 
But the creditors, in order to avail themselves of their rights, 
must seize the property before it is divided among the heirs. 
After the division, each heir can be held only for his share. 
Pothier, des Obligations, No. 309. Towill. vol. 6. 759. 
But if the thing has not been delivered, one of the heirs can- 
not claim his share of it, by the payment of his part of the 
price. ‘The vendor may retain the whole against each of 
the heirs, until the whole price is paid. Dig. 18. 1. 78. 2. 
If, by the contract of sale, a term of credit has been agreed 
upon, this forms an exception to the rule, that the price must 
be paid or tendered, before the action ex empto can be main- 
tained. But if a credit had been agreed upon, and before the 
delivery, the purchaser had become embarassed in his affairs, so 
that the vendor would be in danger of losing his debt, he was 
not bound to deliver the thing, unless the purchaser either 
paid the price, or gave security for its payment. Pothier, 
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Vente, No. 67. Dig. 18. 6. 18. 1. Dig. 21. 1. 31. 8. 

It has been already observed, that if the vendor refuses to 
deliver the thing when it is in his power, the purchaser is not 
necessarily driven to an action for damages, to obtain a reme- 
dy, but that a specific performance of the contract may be 
enforced, and the vendor compelled to a delivery by legal pro- 
cess. ‘Though the civilians are not fully agreed on this point, 
this seems to be the better opinion, and is generally adopted 
in practice, by those nations who have adopted the civil law 
as the basis of their jurisprudence. Poth. Vente, No. 68. 
Voet, Ad Pand. 19. 1. 14. 

It has been seen, that the vendor is not bound to a delivery 
until the price is paid ; and that the delivery may be enforced 
by action. ‘These principles being admitted, the following 
question has been raised by the civilians. Suppose the pur- 
chaser has demanded the delivery, without having previously 
paid the price, and on this demand a judgment has been ren- 
dered in his favor by a court in the last resort, but that the 
judgment does not include the condition, that the price shall 
be first paid ; can the purchaser have this judgment executed, 
without first paying or tendering the price? On this ques- 
tion opposite opinions have been expressed. For the affirma- 
tive it is said, that all exceptions, or matters of defence, 
must be made before final judgment, and cannot avail the 
defendant after. If they are not insisted on before, they are 
considered as waived, and having been waived at the time 
when they ought regularly to have been made, the defendant 
cannot avail himself of them afterwards. Pothier however, 
Vente, No. 66, thinks the opposite opinion is more conforma- 
ble to juridical principles. Although the condition is not in 
express terms included in the judgment, it ought to be under- 
stood as implied, because it belongs to the nature of the action, 
ex empto. In matters which do not aggravate, but temper 
and mitigate the judgment, the court is presumed to have 
pronounced judgment according to the nature of the action on 
which it is founded, although the condition may not be ex- 
pressed. ‘The principle, that exceptions cannot be interposed 
after judgment, applies only to those which impugn the judg- 
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ment itself, and not to those which, without impairing its va- 
lidity, only affect and regulate the mode of its execution. 
Gail. Practicarum Observationum. L. 2. Obs. 17. n. 8. 
This is not a peremptory exception, which is repugnant to the 
judgment, but one which admits its validity, and merely qual- 
ifies the execution, by requiring of the purchaser the perform- 
ance of his part of the contract. [tis on this principle, that, 
when by a judgment against me, I have been condemned to 
pay a sum of money, I may oppose and have deducted by the 
way of compensation or off-set, whatever the judgment-cred- 
itorowesme. Code 4.31.2. Poth. des Oblig. No. 625. 
Gail. Pract. Obser. L. 2. Obs. 17. 10. When there are 
mutual debts between parties, he whose debt is largest is 
debtor only for the balance. 

The action ex empto, has two distinct objects. 1. First to 
enforce a specific execution of the contract, that is, to obtain 
the possession of the thing sold in specie. 

Damages for non-delivery. 2. If the delivery of the 
thing has become impossible, in consequence of any event 
imputable to the vendor, the rights of the purchaser are con- 
verted into a right of damages, or an indemnification for the loss 
of the thing ; and the recovery of this indemnification constitutes 
the second object of the action exempto. It thus becomes nec- 
essary to determine the principles by which this indemnification 
is fixed, or the damages estimated. The civilians agree that 
this involves some of the most difficult questions, which the 
whole field of jurisprudence presents. Touill. Droit Civil, 
vol. 7, No. 56. 

The first question which occurs is, whether in case of non- 
delivery, or an eviction after delivery, the actual value of the 
thing is alone to be regarded in fixing the damages, or wheth- 
er the price paid, can in all cases be recovered back, without 
regard to the real value, and where that is increased, an ad- 
ditional sum equal to the increased value. The interpreters 
of the Roman law, before the celebrated Dumoulin, says Po- 
thier, Traite de Vente, No. 69, did not acknowledge in 
the secondary conclusions of the action ex empto, that is, 
when the object was to recover damages, but a single object, 
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namely, the present value of the thing to the purchaser. If 
it had increased in value after the sale, the damages were 
rated at its present value, but if it had diminished, the pur- 
chaser could recover as an indemnification nothing beyond its 
present worth. And if there were an eviction of the delivery, 
and the value in the mean time had fallen to one half the 
price paid, from whatever cause this diminution should arise, 
the purchaser could recover back but one half of what he 
had paid. It seems to be a clear logical result from this prin- 
ciple, that if a purchaser had agreed to pay a thousand dollars 
for an estate, and had given his obligation for that sum 
which remained due at the time of the eviction, provided the 
value of the estate at that time was but one half the price, he 
would be bound, although he lost the whole estate, to pay 
one half the price ; that is, he would be debtor of the whole 
price, and would recover back in damages, or oppose to the 
demand in the way of compensation or off-set, only its present 
value. Domat, although he wrote since the time of Dumou- 
lin, has followed the ancient doctrine, and holds the present 
value to be the true measure of damages, to which are to be 
added the expense of making the contract, of taking posses- 
sion, and such other damages as the purchaser has actually 
suffered. Les Lois Civiles, Liv. 1. Tit. 2. Sect. 10. n. 
13. 15. Pothier, on the contrary, adopts the opinion of Du- 
moulin, who, he says, has more profoundly examined this 
question than any other writer. According to this opinion, 
the action ex empto in id quod interest in the event of non- 
delivery, or of eviction, has two objects. The first is the 
restitution of the price, if it has been paid, or a discharge from 
the obligation if it is due ; the second is the recovery of what- 
ever damages he purchaser has suffered beyond the price. 
The principle which requires in all cases of non-delivery or 
eviction, a restitution of the price, however the thing may 
have depreciated in value, it is contended, results directly from 
the nature of the contract. ‘The redactors of the Code Napo- 
leon have followed the opinion of Pothier. ‘ Although at the 
time of eviction, the thing sold is found to be diminished in 
value, or considerably deteriorated, whether by the act of the 
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purchaser, or the accidents of major force, the vendor is not 
the less held to restore the totality of the price.’ Art. 1631. 

The reasons on which the ancient doctrine is founded are, 
Ist. That the present value constitutes the actual loss which 
the purchaser suffers. 2d. That after the contract of sale, 
the thing is at the risk of the purchaser, and as any acciden- 
tal increase of value would turn to his profit, so im any acci- 
dental diminution of value, the loss ought to be borne by him. 
Domat, Liv. 1, Tit. 2, Sect. 10, n. 14. 

This view of the question is supported by an apparent 
equity. When the vendor has paid the present value, he has 
placed the purchaser in as good a condition, as he would be 
in if the estate had not been evicted. He has then lost noth- 
ing by the eviction ; and this seems to be all that justice re- 
quires. But this reasoning does not meet all the difficulties 
of the question. The rights of the parties are derived from 
the nature of the contract, and each is entitled to all the ad- 
vantages which it gives him. 

It is a principle of natural, as well as of the civil law, that a 
creditor cannot be compelled to receive in payment, against his 
will, another thing than that for which he has agreed. Aliud 
pro alio, tnvito creditore, solvi non potest. Dig. 12. 1. 2.1. 
An exception from necessity is made to this principle, when 
the payment or delivery of the thing agreed for has become 
impossible, or when having been delivered, it has been evicted 
by a paramount title. In thiscase, the first requirement of nat- 
ural equity is, that the parties be replaced in the situation, in 
which they were before the contract was made ; that is, if the 
price has been paid, that it should be refunded. 

The principle, which requires the repayment of the price, is 
a just and logical deduction from the nature of the contract. 
In all contracts, in which a benefit is intended to each party, or 
in the language of the civilians, in contracts commutative and 
synallagmatic, the obligation of one party is the consideration 
of the obligation of the other. They are mutually dependent, 
and each stands to the other in the double relation of cause and 
effect. When therefore one party fails in fulfilling his obliga- 


tion, the other is released from his, the cause or consideration 
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on which it depended being gone. If, in the contract of sale, 
the vendor does not deliver, or offer to deliver, the thing sold, 
he cannot demand the price ; nor, on the contrary, can the pur- 
chaser demand the thing, until he has paid or offered to pay the 
price. Voet, ad Pand. 19. 1. 23. Gail. Pract. Observ. 
Tab. 2. Obs. 17. n. 2.12. The obligation of each party is 
dependent on that of the other. 

When the vendor has delivered the thing, he has a right to 
exact the price. But his right to retain it is suspended on a 
condition, and that is, that he defends the possession of the pur- 
chaser against the rightful claims of all others. When he ceases 
to fulfill this obligation, he ceases to have a right to the price. 
For this is paid not for the delivery alone. That constitutes 
but part of the consideration, and but part of the vendor’s ob- 
ligation, which, as it is expressed in the language of the law, is 
prestare emptori rem habere licere, including, as the terms im- 
port, defending the purchaser’s possession as well as the delivery. 
When the purchaser is evicted by the lawful owner, as well as 
on a failure of delivery, the consideration for which the price 
was paid fails, and it may be recovered back by the action con- 
dictio sine causa, as money paid without a cause. This seems 
to result from the nature of the contract. 

The other argument in favor of the old doctrine is, that 
after the sale, the thing is at the risk of the purchaser, and 
any diminution of value is a loss which the law throws on 
him. ‘The answer to this is, that the principle is true while 
his possession is undisturbed. While the vendor fulfils his 
obligation of guaranty, he has that for which he has paid the 
price, however the value of it may be reduced, and it is just 
that the diminution of value, from whatever cause it may arise, 
should be his loss. But when the-vendor fails in his obligation 
to deliver and guaranty the possession, the purchaser no longer 
has that for which the price was paid. The consideration on 
which the payment was made fails, through the fault of the 
vendor. He can therefore have no right to demand the price, 
if it has not been paid, nor to retain it if it bas. 

It is further objected, that the reasons in favor of this opin- 
ion only apply to the case of a vendor acting with bad faith ; 
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but that a vendor acting in good faith fulfils his obligation, by 
paying the damages and interest. To this it is answered, that 
the obligation to pay damages and interest is a secondary ob- 
ligation, which presupposes a failure of the vendor in the prin- 
cipal obligation of delivery and guaranty ; but that in every 
case, the failure of the vendor in fulfilling the principal obliga- 
tion discharges the purchaser from his. One is dependent on 
the other, and when either fails, the other is extinguished with 
it. Poth. Vente, No. 69. 

Damages and Interests. The indemnification, which the 
purchaser recovers by the action ex empto, is expressed by the 
terms, damnum et interesse. It includes not only the loss, 
which he actually sustains by the privation of that which he 
has bought, but the profit which he might have made ; the 
damnum emergens and the lucrum cessans ; or as it is expressed 
in the words of the law, Quantum mihi abest, quantumque lu- 
crari potu. Dig. 46. 8. 13. 

The damages, damnum, include the price paid, and all that 
it has cost the purchaser beyond the price, as the expense of 
making the contract, of taking possession, &c. Domat, L. 1. 
T. 2. S. 10. nn. 13. Thus far the rule is plain, and of easy 
application. It is a simple matter of computation. The diffi- 
culty arises, when it is extended to cover the lucrum cessans. 
As a general proposition, it may be stated that the increase of 
the value of the article sold, may be assumed to be the profit 
lost. But prices vary at different times. They rise and fall 
with the scarcity and abundance of the article in the market, 
and with particular causes which may affect the prices of par- 
ticular articles. Suppose for instance, that the subject of the 
contract were an article of merchandise, as 100 barrels of flour. 
At the time of the sale, and when the article ought to have 
been delivered, the price might be 500 dollars. ‘Three months 
after, when an action is brought for the non-delivery, the price 
may be 600; and in three months more, when judgment is re- 
covered, the price may be 700. When a man has bought an 
article in the market, which in the course of six months has, 
by a regular and gradual] augmentation in price, risen 50 per 
cent. in value, and he at that time recovers judgment against the 
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vendor,—admitting the principle that he is entitled to a com- 
pensation for the profit, which he has failed through the fault 
of the vendor to obtain, it is not easy to decide at what that 
profit ought to be estimated. If he had made the purchase 
for his own consumption, and was afterwards obliged to pur- 
chase at an advance of 10 per cent. on the price for which he 
had agreed, this additional sum, which he has been obliged to 
pay, is an obvious measure of his interest in the contract. But 
if he had purchased it, not for his own consumption, but on a 
speculation, for the purpose of selling it again, at an advance, 
it is not so easy to determine at what rate his profit should be 
estimated. If he had sold in one month, his profit would have 
been 10 per cent., if at the end of two months, it would have 
been 20 per cent., and if at the expiration of three months, 30 
per cent., or he might have held the article, and sold at the top 
of the market. What epoch should be assumed for the pur- 
pose of determining the amount of the purchaser’s profit ? 

This is generally considered by the civilians to be one of the 
most difficult questions in jurisprudence, whether regarded as 
a question of theory or practice, whether the object be to es- 
tablish general rules which will apply to all cases, or to decide 
with equity on the facts of each case, the various questions 
which are presented. The oracles of the Roman law are ad- 
mitted to be in conflict with each other. The commentators 
are embarrassed in their attempts to reconcile them, and to 
extract from conflicting opinions any precise and certain rules, 
to meet all the variety of cases which are offered. Cujas, as 
he is quoted by Vinnius, Select. Juris. Qaest, L. 1, Cap. 39, 
says, that in his day there was no judge, advocate, or juriscon- 
sult, who did not hesitate in painful suspense, whenever he was 
called upon to give an opinion, or make a decision involving 
this question. The difficulty lies in the subject, and there is 
perhaps no general rule which will meet the equity of every 
case. 

Voet bas treated this subject in his Commentary on the 
13th book, title 3 of the Digest, De Condictione Triticaria, 
The doctrine of Voet is, that when a thing certain is due, and 
the debtor fails in delivering it, according to the tenor of the 
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obligation, a distinction is made, founded on the nature of the 
action, by which the remedy is sought. If the remedy is by 
an action, strictt juris, as on a stipulation, the time to be re- 
garded in fixing the value of the thing is litts contestate, 
that is, when the issue is made up before the Pretor, and the 
cause is ready for the hearing.’ If the action be bone fidet, 
as the action ex empto, the time to be regarded is that of ren- 
dering final judgment, rei judicata. But when it is said, that 
in determining the value, the time to be referred to is that of 
contestation of suit, or of the rendition of judgment, it is not 
meant that the judge is restricted to the price, which it bore on 
that day. If there has been a preceding delay on either side, 
the consequences of this delay will fall on the party which is 
chargable with it, and it shall not be permitted to work an in- 
jury to the other party. If there has been a delay on the 
part of the vendor in the delivery, the law, in estimating the 
value, looks back to the time when the delay commenced, and 
if it bas not been purged by a subsequent offer of delivery, 
the purchaser will be entitled to recover the highest price, 
which the thing bore between the delay, and the bringing the 
cause to issue, litem contestatam, in an action stricti juris, and 
final judgment in an action bone fidet. ‘The delay is the termi- 
nus a quo, and the making up the issue or the rendition of 
judgment is the terminus ad quem, and judgment shall be given 
for the greatest value, which the thing had at any time in the 
intermediate period. 

When by the terms of the contract, the thing is to be deliv- 





' The parties made their allegations and answers, or, in the language of 
our practice, completed the pleadings in the case before the Pretor. When 
the issue was made up, in some cases of importance, and in those which 
turned upon questions of law, the hearing was before him. But causes 
which involved only questions of fact, were usually heard before judges ap- 
pointed by the Pretor. The office of these judges, judices, corresponded near- 
ly to that of our juries. It was only matters of fact which were referred to 
them ; all questions of law were decided by the Pretor, or magistrate. Si 
de jure disceptabatur, says Heinneccius, ipse Pretor jus dicebat extra ordi- 
nem, sin de facto judex dabatur. The proceedings before the Prewtor were 
said to be in jure, those before the judices, were in judicio. Antig. Rem. 
Lib. 4. Tit. 6.n.6. and Tit.17.n. 1. Vinnius, Select. Juris. Quest. L. 1. 
Cap.17. Poth. Pand.5,1,3. Montesquieu, Esprit des Lois, Liv. 11. C.12 
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ered on a day certain, dies adjectus solutioni, the delay com- 
mences in case of non-delivery on that day. In this case, 
dies interpellat pro homine. If the obligation is pure, dies 
non adjectus, that is, to deliver generally, without any par- 
ticular day being fixed by the agreement, and the purchaser 
is at all times ready to receive it, the thing is due from the 
time when the obligation is created, and the delay commences 
from that time. But according to Vinnius, when the obliga- 
tion is pure, the debtor is not bound to deliver the thing, until 
a demand is made, and that delay cannot be imputed to him 
until after a demand ; and where no demand is made, the de- 
lay does not commence épso jure until the time litts contestate. 
No good reason, however, can be given on the principles of 
Vinnius, why the commencement of a suit should not be con- 
sidered as equivalent to a demand, and that the delay should 
not begin from that time. And if the debtor has always been 
ready to deliver the thing, and the non-delivery is occasioned 
by the act of the creditor, then the judge, in estimating the 
value, will take the lowest price which the thing bore, between 
the two terms fixed by the law. Selecte juris Quaestiones 
Lib. 1. c. 39. Neutri eorum frustratio sua prodesse debet. 
Dig. 17, 1, 37. 

Such are the opinions of two of the most judicious interpre- 
ters of the Roman law, on this intricate and perplexed ques- 
tion. They are argumentatively deduced from a compar- 
ison of various laws in the Digest and Code, which after all 
cannot be made to speak very explicitly the languaye of the 
interpreters, and are not very easily t1econcilable with one 
another. 

The rule quanti plurimt, that is to assume as the true 
measure of the purchaser’s interest in the contract, or of the 
value of the thing, the highest price which it bore between 
the two terms, is not expressly taught in any one text of the 
Digest, which relates directly to obligations arising from con- 
tract. It is however clearly laid down in another part of the 
law, which relates to obligations arising from torts. In a con- 
viction of theft, the value of the thing is determined by the 
highest price, which it was worth at any time after the com- 
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mission of the theft. The reason given for it is, that a thief 
can never be discharged by returning the thing reduced in 
value, although its value may have been increased at his own 
expense ; because delay is always imputable to a thief, and 
all liabilities resulting from delay, from the time that the theft 
is committed. Si ex causa furtiva res condicatur, cujus 
temporis e@stimatio fiat queritur? Placet tamen id tempus 
spectandum, quo res unquam plurimi fuit ; maxime cum dete- 
riorem rem factam fur dando non liberatur. Semper enim 
moram fur facere videtur. Digest. 13: 1.8.1. Dig.13. 1. 
13. Poth. Pand. Lib. 22. P.3. Art. 1. $3. 

When it is the fault of the vendor that the thing is not de- 
livered, all the benefit which would have accrued to the pur- 
chaser, relating to the thing itself, is brought into the valua- 
tion in estimating the interest, interesse. Quum per vendi- 
torem stiteret quo minus rem tradat omnis utilitas empto- 
ris in @stimationem venit, quae modo circa rem tpsam con- 
sistit. Dig. 19. 1. 21.3. The profit to which this law re- 
fers is that only which concerns or is immediately connected 
with the thing itself, and not an incidental profit, which he 
might have gained, as by trading with it. Neque enim si 
potuit, in vino puta, negotiari, et lucrum facere, id estiman- 
dum est. An example occurs in the purchase of a slave, 
including his peculium. If the vendor manumits him before 
delivery, he will be bound of course to indemnify him for 
the peculium which he had at the time. ‘This is included in 
the sale. And he will also be obliged to indemnify him for 
his future acquisitions. ‘These would have been an addition 
to his peculium, and would have accrued to the owner, if he 
had not been manumitted ; because all that a slave acquired, 
by whatever title the acquisition was made, became the pro- 
perty of the master. This, therefore, was a profit circa rem 
tpsam, of which the master was deprived by the manumission. 
Digest, 19. 1. 23. Inst. 2. 9. 3. 

The damages and interest, to which the vendor is liable 
when he sells in good faith, are usually those only which con- 
cern, or are immediately connected with the thing itself/—which 
are circa rem ipsam. He is not therefore, in ordinary cases, 
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liable for damages that are extrinsic and accidental ; still less is 
he liable for profits of this description, which the purchaser has 
failed to gain. This results from a general principle applica- 
ble to all contracts; is that the governing principle, which in 
interpreting them, shall be the intention of the parties. And 
this rule is to be observed, not only in the interpretation of the 
terms, as to their effect and the extent of the obligation created 
by them, and manner in which they are to be carried into ex- 
ecution, but as to the consequences which shall attach to the 
parties on a failure to fulfil their obligations. A party shall not 
therefore be held responsible for consequences, which were not 
contemplated when the contract was made. ‘The natural and 
direct consequences of the non-performance of the contract are 
always supposed to be contemplated by the parties, and for 
these they are always held responsible, without their being 
directly mentioned. They are presumed to have intended to 
subject themselves to these, unless they are excluded by the 
express terms of the agreement. But they are not supposed 
to have contemplated remote and contingent effects. ‘They 
are not presumed to take the :isk and responsibility of these on 
themselves, unless such intention is expressed by the terms of 
the contract, and can be clearly inferred from the circumstances 
of the case. 

An example occurs in the Digest, 19. 1. 21.3. A sale is 
made of wheat, and it not being delivered, an action er empto 
is brought for the non-delivery. If the price of wheat had 
risen before judgment is rendered, the purchaser will recover 
the increased value of the wheat. ‘This is a profit concerning 
the things to which the purchaser is entitled, or if he is obliged 
to supply its place by the purchase of other wheat, it is a loss 
which he sustains from the non-fulfilment of the contract, which 
is presumed to have been contemplated by the parties. But 
suppose the purchaser, from the scarcity of wheat, or some 
other cause, is unable to replace that which the vendor had 
agreed to deliver, by other wheat, and in consequence, his 
family should suffer, his slaves be unable to work for want of 
food, and should perish by famine. ‘These are all damages 
arising from the vendor’s not fulfilling his obligation. But they 
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are not damages, which were in the contemplation of the parties 
when the contract was made. They are remote and conting- 
ent, and to which other causes contributed. ‘The scarcity, 
which prevented the purchaser from supplying himself with 
other wheat, was an event which could not be foreseen. It was 
of the nature of a fortuitous event, for which a vendor who acts 
in good faith is never held responsible. He is not therefore 
liable for these remote and contingent damages. Pretium 
tritict, non servoram fame necatorum consequitur. 

Mala fide vendor. We have hitherto supposed the vendor 
to have acted with good faith. But where there has been 
fraud or bad faith on his part, the damages are estimated by 
more rigorous rules. ‘The vendor is liable in such cases not 
only for damages, which concern or relate to the thing, but 
also for those which are extrinsic, and which the purchaser 
may suffer in his other property. Dig. 19. 1. 13. The 
reason of the distinction is, that when the vendor acts with good 
faith, his obligation rests wholly in contract. He is bound, 
therefore, only so far as he has consented to be bound. All 
the obligations resulting from contract derive their whole 
force from the consent of the party who is bound. In order 
to hold him responsible for consequences arising from the non- 
fulfilment of his engagements, when he has acted in good faith, 
it must appear that he has consented to take the risk of these 
consequences on himself. He is presumed to assume the risk 
of all damages, which would naturally and ordinarily result from 
the non-performance of his contract. These the parties are 
always supposed to contemplate, when the contract is made. 
But the risk of extrinsic, remote and contingent damages is not 
imposed upon him by the general terms of the contract, be- 
cause such damages are not supposed to be contemplated by 
the parties, and the vendor is not therefore supposed to con- 
sent to take their risk upon himself. But fraud binds a man 
without his consent. It is a principle of natural justice and 
universal law, which holds every man to an indemnification for 
damages, which have been occasioned by his own fraud or 
breach of faith. ‘The law therefore interferes and imposes the 
obligation without his consent, and against his will. It imputes 
to him, says Domat, the intention of all the damage occasioned 
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by his bad faith, and gives to the condemnation for damages 
and interests, all the extent which the rigor of justice demands. 
Les Lois Civil. Liv. 3. tit. 5. Obs. Preliminaire, and 
Liv. 3. tit. 5. s. 2.0.8. In omnibus casibus, si sciuns quis 
alienum vendiderit omni modo tenert debet. Dig. 19. 1. 
45. 1. 

A case is stated by Domat, Liv. 3. tit. 5. Sat. 8. n. 4, and 
more fully commented upon by Toullier, Droit Civile, vol. 6. 
n. 236, which illustrates the distinction made between a party 
who acts in good faith, and one to whom bad faith is imputable. 
It is stated as a case of letting and hiring, but precisely the 
same principles apply to the contract of sale. 

I have hired of ‘Titius horses and carriages to be employed 
in gathering my vintage, situated at a distance from my place 
of residence, which, by the agreement, are to be ready on the 
spot on a certain day; and relying on the engagement of 
Titius, I have gone there with my laborers, which I have 
hired to assist in the vintage. But ‘Titius fails in his engage- 
ment; in consequence of which my laborers are unemployed, 
and I am still obliged to pay them their wages. Some time 
after, and before the fruit is gathered, a hail storm arises, and 
destroys the whole vintage. But if Titius had fulfilled his 
contract, the fruit would have been gathered, and the vintage 
secured, before the storm. ‘The wine which I expected to 
make, | had sold to pay my creditors, and being thus deprived 
of the means of paying them, my property is attached and 
sold at a sacrifice, and | am brought to bankruptcy. 

Here is a succession of losses, which have followed the non- 
fulfilment of the obligation of Titius, and to which they may 
be all traced, as to their immediate or remote cause. For 
which of these, and to what extent, is Titius answerable ? 

If he had acted with good faith, and was prevented from 
performing his contract by a fortuitous event, or any act which 
was not imputable to him, he will be responsible for no dam- 
ages ; as if his horses and carriages had been destroyed, or 
injured by an accident, so as to be unfit for the service ; or if 
they had been taken by the officers of the government for the 
public service. These being no fault on the part of Titius, 
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he will not be held answerable, nor be a sufferer for events 
which he could not control. 

But if he have no such excuse, then it is to be considered, 
whether there was fraud or bad faith on his part, or simply a 
fault of negligence more or less grave. In the latter case, he 
will be responsible for the loss I have sustained, in being 
obliged to pay my laborers. This is a loss which arises solely 
from his act, and a fault even of a slight character, is enough 
to throw the loss on him. In contracts from which both par- 
ties derive an advantage, as in letting and hiring, and sale, 
a party is responsible for slight faults. Dig. 13. 6. 5. 2. 
Dig. 13. 6. 23. 

To what extent is Titius liable for the loss of the vintage ? 
This question is decided by distinctions. If he had been pre- 
vented from executing his engagement, by a fortuitous event, 
he would be responsible for nothing. Casus fortuitt a nom- 
ine prestantur. But if his failure is owing to bad faith or 
fraud, as if he had neglected his engagement for the sake of 
employing his horses and carriages in another service, at a 
higher price, then it is to be considered whether the loss was 
an immediate and necessary consequence of his breach of 
faith. If it had been in my power to procure other teams, 
although at a higher rate, and I neglected to do it, it cannot 
be said that the loss is owing solely to the non-fulfilment of his 
obligation. My own negligence has concurred with his fault, 
and the loss may be attributed to my neglect, as well as the 
fault of Titis. But then my neglect may have had a rea- 
sonable excuse. I may, not knowing of the bad faith of Ti- 
tius, in letting his horses and carriages to another person, have 
had a just confidence that he would fulfil his obligation, if 
not on the day, on the next following, or at least in season 
for the vintage ; and the storm may have cqme while I was 
waiting in confident reliance on his good faith in his engage- 
ment. ‘These and considerations of this kind, which may 
vary the aspect of the case indefinitely, are left to the discre- 
tion and prudence of the tribunal which has the case to de- 
cide ; and ifthe loss may be in part attributed to my neglect, 
as well as the fault of Titius, the loss is to be equitably divided 
between us. For his fault will not excuse my negligence. 
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Notwithstanding his bad faith, I am still bound to that degree 
of vigilance and care over my own business and affairs, that 
may reasonably be expected from a man of ordinary pru- 
dence. 

But if it was not in my power to procure other teams, then 
the loss can be ascribed only to the breach of the contract on 
the part of Titius, and he will be held liable to indemnify me 
for the full value of the vintage. It will be in vain for him 
to urge that the immediate and direct cause of the loss was 
the storm, for if he had kept his engagement in good faith, 
the vintage would have been secured before the storm hap- 
pened. Nor can he successfully object that the loss was oc- 
casioned by a fortuitous event, or a rare and extraordinary 
occurrence, which could not be foreseen. This would be a 
valid defence, if he had committed no fault. But a party 
renders himself responsible for damage occasioned by a fortu- 
itous event, when it has been preceded by a fault on his part 
without which the damage would not have happened. Po- 
thier, Contrat de Louage, No. 195. Des Oblig. No. 664. 
Toull. Droit Civil, vol. 6. No. 286. The law imputes to 
him the intention of all the damages which would not have 
happened but from his bad faith. 

Will he also be obliged to indemnify me for the loss I have 
suffered in having my goods seized by my creditors, and sac- 
rificed by a forced sale? This is a consequence too remote 
to enter into the computation of damages, even against a par- 
ty acting with bad faith. It cannot be said that it was caused 
by the failure of Titius, in the performance of his obligations, 
at least not solely. ‘The true cause was in the derangement 
of my affairs, and the most that can be said is, that the loss 
of the vintage concurred with and aggravated my previous 
embarrassment. A fraudulent party ought not to be in a 
worse condition for having failed in his engagements with 
one person rather than another, with a man who was embar- 
rassed in his business, rather than one who was not. Such 
arule would be too vague and uncertain in its application, to 
be resorted to in the administration of law, and rests more on 
feeling and sentiment for its basis, than on certain and fixed 
tules of justice. 
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ART. V.—CASE OF COMPULSORY PARTITION, AND ENLARGE. 
MENT UPON CONDITION—CHARACTER OF LORD COKE. 


QUESTION. 


A, leases to two for life with enlargement, in fee upon con- 
dition. One of the tenants brings a writ of partition, 
obtains judgment, and partition is made. Afterwards the 
condition ts performed. Is the estate so changed, that the 
enlargement cannot take place? 


Tuts question was solemnly determined, in the negative, by 
the Court of Common Pleas in England, under the Chief 
Justiceship of Lord Coke, so early, as the 27th of Elizabeth, 
in Morrice’s case, 6. Rep. 12. Neither Mr. Shepard, in his 
Touchstone of Common Assurances, nor Mr. Fearne, in his 
Treatise on Contingent Remainders, though they are very par- 
ticular in stating the opposite doctrine, held in this very case, 
and afterwards in Lord Stafford’s case, 8. Rep. 74, respecting 
voluntary partitions, take any notice of the distinction, which 
the court made in the first of these cases, or of the elegant 
principle, on which Lord Coke decided the negative of our 
question, of a compulsory partition. It is true that Morrice’s 
case, in which he so decided, was one of warranty, not of 
enlargement of estate. But it will be readly perceived, that 
it is applicable to every analogous case. ‘This may be a warn- 
ing never to rely on these compilers of elementary treatises, 
but always, to endeavor to draw our principles of law, ex 
ipsis fontibus, by referring to the primary authorities. 

In this case, Lord Coke showed himself what he really was 
a truly great man. It is by decisions like this, that he must be 
judged, not by the subtleties, to which he was too often oblig- 
ed to stoop, in compliance with the spirit of his age. An 
acute and a subtile mind is not always a great mind; true 
greatness is of a different stamp ; it disdains little objects; it 
keeps its view constantly fixed on an entire system of legisla- 
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tion, and seizing on those great, fruitful principles, which are 
susceptible of the most widely extended application: from 
that height, whenever it is not fettered by partial rules or pre- 
cedents, it scatters light, over the subordinate parts, hardly 
noticing them, but as they make constituent portions of the 
great whole. 

Such does the mind of Lord Coke appear, in the case of 
Smith v. Morrice. This case was as follows: There were two 
joint tenants with warranty, and partition was made between 
them by judgment in a writ de partitione facienda, by force 
of the statute, of 31 H. 8. c. 1. The question was, whether, 
in consequence of the partition, the warranty was destroyed. 
Lord Coke, in the name of the court, decided that it was not, 
for the partition had been made according to an act of par- 
liament, to which every subject of the realm was a party. 
But he added, (compelled, perhaps, by some precedent, that bas 
not reached us), that if the partition had been made voluntarily, 
it would have destroyed the warranty, because the warranter 
was neither party, privy nor consenting to it. In Lord Staf- 
ford’s case, afterwards, in the same court, in the 7th James, 8 
Rep. 75. 76, he said, that if one makes a lease to two, with a 
clause of enlargement, or a condition performed, and the joint 
tenants have made partition of the term, (by which he means 
a voluntary partition,) the condition is destroyed. For which 
he gives the same reason, of the want of privity of the lessor 
to the partition. He does not add, indeed, that after partition 
made, the condition was performed, for it was evident, that 
that would make no difference, unless the performance or pay- 
ment were accepted by the lessor, with knowledge of the par- 
tition, in which case it is evident that the lost privity would be 
restored. It may be remarked, both in Morrice’s and Lord 
Stafford’s case, that these decisions or opinions on the destruc- 
tive effect of voluntary partitions were collateral to the cases 
before the Court, and were not necessarily given. But it is 
also true, that they are cited by Lord Holt as law, so late as 
the reign of William and Mary, in the case of Hawkins v. 
Cardy, 1 Lord Raym. 360. S.C. 1 Salk. 65. This is not, 
however, the question before us. 

















1836.] Citation on the Roman Law. 63 


In Morrice’s case, Lord Coke gives an undeniable proof of 
the genuine greatness of his mind. We perceive in it at once, 
the whole gigantic soul of the worthy rival of the great Bacon. 
For it is, indeed, a noble principle, a principle pregnant with 
luminous consequences, in its various applications to human 
affairs, that every individual is a party to the laws of his own 
country. And this is true, whether the government is repub- 
lican, monarchical or even despotic, under whatever form, the 
sovereign is always to be considered as the representative of 
his people, and his will as their will. For they have either 
voluntarily appointed him their representative, or, by submitting, 
given their consent to his acting as such. And his acts are the 
acts not only of the society at large, but of every individual 
that composes it. ‘The laws that he promulgates are binding 
on each citizen or subject, not by the mere effect of compul- 
sion and force, but as engagements by which they are jointly, 
as well as severally bound, as if they had individually sub- 
scribed, or stipulated to their contents. ‘These laws, as they 
apply to their mutual concerns, follow them in all the contracts, 
which they make with each other, and are a part of those con- 
tracts, except where expressly derogated from, as much as if 
they were inserted at full Jength in the instrument. I shall 
not pursue further these corollaries, which I might multiply to 
an immense extent ; and an inquirer would be delighted to find, 
how much light they would throw on many intricate questions, 
which have often exercised the ingenuity of the lawyer and 
the judge. D. 





ART. VI.—CITATION OF THE ROMAN LAW, 


[The following is a translation of a short article from the 
Civilistisches Magazin, (vol. 4. p. 212.) of the celebrated 
German jurist Hueo, and also of the 7th chapter of the 4th 
section of the History of the Roman Law, by M. Berriat- 
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Saint-Prix. The first is chiefly historical. It concludes, 
however, with a recommendation of some improvements in the 
mode of citing, which, we believe, have been very generally 
adopted by the German writers on law of the present day. 
The extract from the French historian gives a more particular 
and minute description of the mode of citing, adopted by the 
ancient, as well as the modern writers. His suggestions cor- 
respond with the present practice of his countrymen, whe 
have neither adopted the short method of Gibbon and the 
English writers, nor the somewhat longer one of the Ger- 
mans. 

Those of our readers, who are engaged in the study of the 
Roman law, or who have occasion to refer to it, in their legal 
investigations, and, in particular, if their researches are lim- 
ited to the works of the more ancient commentators and inter- 
preters, which, we regret to say, are almost the only ones 
to be found in our libraries, will find their labor much light- 
ened, by the information contained in the extracts from the 
above named foreign jurists.] Ep. Jur. 


On the mode of citing the corpus juris. 


There are, in general, two modes, by which we can indi- 
cate what passages in a book we refer to, namely, by means of 
words, or by numbers ; or, to speak more definitely, inasmuch 
as the word number is ambiguous, and signifies the arithmeti- 
cal figure, as well as the numerical order,—we either denote 
the position of the passage by itself, or by its connexion with 
another, for those persons, who are already acquainted with 
the book ; or we point out only the order, in which the pas- 
sage presents itself, so that it may be found by those, who are 
strangers to the work; or we indicate it, by means of the type, 
or some other thing, the connexion of which is known, inde- 
pendently of the book, as, for example, Herodotus’s Muses, as 
the names of individual parts of his history. 

The first has the advantage, that it is not so difficult to re- 
member words as numbers; that, as the number must also be 
expressed, the numerical order is not unfrequently longer, and 
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more compounded than other words, as, for example, ler vi- 
cesima octava is longer than lex st contendat; that, in speech 
or otherwise, where one has not the book itself at hand, other 
persons will far better call to mind the passage, to which we 
refer, if we describe it to them by itself, than if we merely say 
whére it is to be found ; and, finally, confusion is not so likely 
to occur from the use of words, as from that of numbers, 
which are the eternal stumbling-block of copyists and compos- 
itors. 

On the other hand, in writing and printing, the numerical 
order is manifestly the shortest ; and it is also much easier to 
look for a passage by its number, than by its description. 

It follows, consequently, that words are more proper for 
oral, and numbers for written, citations ; and, also, that the for- 
mer are better for one, who is accurately acquainted with the 
book, and the latter for one who is not so. 

According to the first of these fundamental principles, it is 
not to be wondered at, that, in the books of the ancients, we 
find them referring to one another, by means of numbers. 
How many a classical jurist cites the others, according to the 
number of the book ?—and are not the inscriptions of the 
fragments, throughout, arranged upon this mode of citation ? 
Justinian cites his compilation in the Novels, according to the 
number of the books ; Theophilus cites according to the num- 
ber of the book, and of the title;' and, in the Basilics, the 
references are made in the same manner, with the addition of 
the number of the passage ; as is also the case with the later 
Greek jurists. 

In the West, Ivo cites all the parts of the corpus juris, ac- 
cording to numbers. 

But, in the time of Irnerius, and the period immediately 
succeeding, when the oral delivery of lectures,—the custom 
of disputation, in which a principal part of the instruction of 
that period, both in regard to the teacher and the pupil, con- 
sisted,—and the appeal to particular passages by the advocates, 





‘In § 2. Inst. 4, 13, he cites the third Institute (the third book) and 
twenty-first (commonly known among us as the twenty-second) title. 
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in their oral encounters,—came into vogue: it became more 
natural to cite by means of words, namely, to make use of the 
initial words of the /ex, or of the inscriptions or rubrics of the 
titles. 

To this mode of citing, are to be referred the register in the 
Godefroi editions, which now, indeed, is seldom used,—and 
the not unaptly imagined citation in Racine’s Plaideurs, where 
the advocate of the dog, who had been dragged from his ken- 
nel, for having eaten a capon, says : 


Qui ne sait, que la loi si quis canis, Digeste, 
De vi, paragrapho, messieurs, caponibus, &c. 


and, lastly, the contrivance of the juridical playing cards, by 
Strykius, by means of which, the laws, guoad verba initialta 
might be learned by heart. 

The invention of printing, on the contrary, which, in gene- 
ral, gave to instructions out of books a great preponderance 
over oral delivery ; which, also, made a more frequent revision 
and improvement, and, consequently, a much greater accuracy 
in the numbers, possible ; and which, further, very much en- 
larged the reading and knowledge of the jurists, till then con- 
fined within the limited circle of judicial books; made the 
citing according to numbers, much more appropriate, harmless, 
and necessary than before. Yet, I know of no considerable 
juridical work, in which the citations are according to numbers, 
with the single exception of Augustin de nominibus proprtis 
Pandectarum. So far from this, the custom grew up by de- 
erees, and more in Germany than elsewhere, of adding to the 
initial words the number, which previously had been practised 
only, when several other passages commenced with the same 
words, in which case, the number of the passages beginning 
with the same words, and not the number of the passage, gen- 
erally, was added: thus, for example, the third passage, in the 
title quod metus causa, 4, 2, which begins with the word 
metum, is, in its connexion with all the fragments of this title, 
the ninth. It had already, for a long time, been the practice to 
say, lex metum 3, D. quod metus causa; then it was cited as 
lex metum 9; and soon, the initial words were dispensed with 
altogether, and it was cited merely as lex 9. 
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This change, the history of which might be given somewhat 
more in detail, had precisely those inconveniences, which such 
a change generally produces, namely : it often gave the editors 
of law books much trouble, to turn the old references into 
the new form; and it caused the same inconvenience to au- 
thors, who wished to make use of a citation, according to the 
old form, in their treatises, in which they had adopted the new ; 
and lastly, it must have frequently happened, that a jurist 
would be obliged, for the first time, to look for a passage, which 
was perfectly well known to him by its initial words, when it 
came before his eyes, referred to merely by numbers. ‘The 
initial words might, perbaps,even call to mind the connexion 
of the passage with others, which the number alone would not 
do. 

The change, however, went forward, and there are but very 
few passages, which, in practice, in Germany, are still cited by 
the initial words ; as, for example, the lex si contendat, and 
the lex diffamari, on account of provocations. In France, I 
find, in the writers upon the code, for instance, in Maleville, in- 
itial words are still made use of, which, in Germany, are no longer 
used ; as, for example, the famous /ex assiduts is that, which 
is always called by us the der ult. C. qui potiores in pignore ; 
which reference, (namely, the first,) as it serves to call to mind 
the action founded on the incessant importunity of women, is, 
at all events, not without its use, in regard to the spirit of the 
whole constitution. 

The rubric still maintained itself, too, in all juridical cita- 
tions, but, strangely enough, with the single exception of the 
Novels, that is, the particular part of the corpus juris, in 
which, in all the editions previous to 1571, and even in many 
later, consequently, in the greater number of editions, and 
equally so, of course, in the greater number of manuscripts, 
it was wholly impossible, by means of the numbers only, with- 
out the inscriptions, to find any thing. Wecite with entire 
confidence the Nov. 118, and yet, how many editions there 
are, which have no one hundred and eighteenth, and how 
many also, in which the 118th is a wholly different one ? 
Here, where it would have been judicious, at least, to retain 
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the rubric, by the side of the number, it was left off wholly : 
but, in the proper compilation of Justinian, the citing, accord- 
ing to the rubric, was the badge of the jurist by profession ;— 
for the same reason, probably, that, in the language of the 
sportsman, every beast has a different name, from that by 
which it is known by other persons. 

When a philologist quotes the corpus juris, in a_ lexicon, 
the references are made in the same manner, as to any other 
work. But in juridical books, I have found this mode adopted 
only by the English, for example, by Ayliffe, who thereby 
makes his references remarkably short.’ In those countries, 
however, where the Roman Jaw was more in use, those, who 
had occasion to refer to it, either made use of the alphabetical 
compilation of the rubrics, which Freiesleben so conveniently 
arranged,” as to bring both the type and the book before the 
eye, and which, in the Institutes and Pandects of the com- 
mon corpus juris, are wanting :—or, which was the case with 
expert jurists, who were probably familiar with the neighbor- 
hood of a rubric, they aided themselves in their researches, by 
means of the leaves; but here again, the want of the rubric, 
as a column title, in the first volume of the common editions, 
occasioned many inconveniences; for one, who was turning 
over the leaves, must look upon two whole sides, instead of 
being able to find the rubric, as in the other editions, at the 
top of every page. 

This pedantry, in the mode of citing, as, at least, one, who 
was not a jurist, if he spoke bis mind freely, would venture to 
call it, was connected also with the delivery of a most copi- 
ous course of lectures, upon the Roman laws in use, according 
to the order of the titles, which were attended twice, and even 
three times, by every zealous student. ‘The professor, who, 








‘He merely mentions in what part of the corpus juris the passage re- 
ferred to is, and then calls it, for example, D. 1,2,2,5. The first number 
indicates the book, the second the title, the third the fragment, and the 
fourth the paragraph. 


? The author here refers to the edition of the corpus juris,commonly known 
as the corpus academicum, mentioned also in that part of the present arti- 
cle, which is translated from the History of the Roman law, by Berriat- 
Sarnt-Parix. Ep. Jur. 
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from year to year, and every year, or half year, alternately, 
went over the four hundred and fifty titles, very naturally be- 
lieved, that their order, or want of order, must become as fa- 
miliar to his hearers, as it was to himself. ‘This practice went 
on, till, as it generally happens, one evil was brought forward 
in vindication of another; and Putter, in his honorable, but 
now forgotten, zeal for a systematical delivery, was obliged to 
answer the objection, that if the professor did not read accord- 
ing to the order of the titles, the pupil would not so readily 
learn to look after the texts ;—which was very well establish- 
ed, indeed, by the example of the code, and of the canon 
laws. | 

But, since the systematic delivery has so clearly attained 
the upper hand, that even Gluck himself has adopted it, and 
that we are now able to number the universities, and even the 
teachers, who pursue the old mode: since, further, in the 
greater number of universities, disputations are so seldom held, 
that there are a multitude of professors, who, in their whole 
lives, never responded or presided, except when they have 
been obliged to do so, to attain their promotion or habilitation, 
or, according to the old arrangement, pro loco, a change has 
been wrought in the mode of instruction in the universities, 
which derive no benefit from an obstinate adherence to laws, 
the observation of which brings no advantage, but which 
we ought the rather to show our respect for, by substituting, 
instead of the disputation, something more appropriate, namely, 
the combination of a short practical course, with every other:— 
since, the more recently composed Jaw books, such as the gen- 
eral land law, the code, &c. which, for immediate use, are of 
so much greater importance than their sources, are not cited in 
any other manner, than according to numbers :—and _ since, so 
many writers cite the corpus juris according to numbers,’ 
as is the case, at least,in the compendiums of Waldeck, 'Thi- 
baut and Konopack, a sort of works, in which, because they 





' One of the first, who adopted this mode, was DanreEt, the present sub- 
stitute of the procurator general,in the court of cassation in Paris, (1813) 
and then (1790) professor at Bonn. 
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are written for beginners, the artificial method ought not to be 
used, and in which, the citations are according to numbers :— 
it is not too bold a prophecy, to say, that, in all human _proba- 
bility, the citation of the corpus juris, according to numbers, 
will, in twenty years, be pretty generally adopted in Germany ; 
and it will not be wholly without use, perhaps, to consider in 
what manner, it may be made more advantageous than it now Is. 

In this connexion, must be mentioned, first, the banishing 
of all the Roman numbers, at least in regard to the Pandects 
and the Code. It is common, indeed, in citing other authors, 
to denote the book with Roman, and the chapter and verse, or, 
in short, the smaller divisions, with Arabic figures. But since 
the number of the books in the Pandects goes much further, 
than in the majority of the classics, and since every single 
number, from 1 to 50, 1, V, X, XI, XV, XX, L, and I, ex- 
cepted, requires fewer signs in Arabic than in Roman numbers, 
and since also, the Arabic figures are more quickly written, 
and, in printing, are less troublesome ;—there is something to 
be gained, by using them in preference to the Roman letters. 
It is not necessary, however, in any case, to add to them lib. 
38, tit. 2, but it is sufficient to place a comma after the number 
of the book, as has been the custom of mathematicians, in 
similar references, for a long time, and without any confusion. 
When two passages are cited in succession, it will be best to 
separate them by a dash. 

In the second place, the old method might be retained, by 
first indicating the passage, and then adding the work, the book, 
and the title. In citing other books, we begin with the work, 
as, for instance, we say Livy, 39. 2. and not c. 2. Livy, 39. 
We proceed from the more general, to the more particular ; 
and first we seek the author, then the book, and then the chap- 
ter ; instead of beginning in the middle of the citation, as we 
are now obliged to do, in regard to references, which first de- 
note the passage. ‘These reasons long. ago occasioned the glos- 
sators (a fact little known, and yet in the old editions of the 
gloss often to be observed) to cite: D. quod metus causa, 1. me- 
tum. ‘The present mode has the advantage, that it enables us 
to dispense with expletive words, such as “ the passage.” We 
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say, for example, the ler... .. is easily reconciled with the 
other lex ..... instead of saying that the passage in the 
Code ..... agrees with the passage inthe Digest... .. &c. 

A greater advantage of the mode of citing by numbers is, 
that we are thereby enabled to avoid the frequent confounding 
of the Pandects and the Code, which, at least, in regard to the 
inscriptions which are common to both, often proves a stum- 
bling block. When the number of the book cited exceeds 
12, it is not in the Code; and when the number of the title 
cited, in any one of the first twelve books, exceeds 22, or 15, 
in the first two books, or only exceeds 9 in any of the ten fol- 
lowing, it does not belong to the Pandects. In about 1200 
titles, there are probably 100, in which it is as possible, that 
the book and title of the Pandects are meant, as the book and 
title of the Code ; but, in all the others, and, consequently, in 
the proportion of 11 to 1, it is certain, that, according to the 
number, the title referred to is in the Code alone, or in the 
Pandects alone: for example, if the reference be 1, 5. or 2, 
10. or 3, 4. &c. the work (namely, the Code or Pandects) 
ought also to be mentioned; but, on the contrary, if it be 13, 
1. or 20, 1, the work must necessarily be the Pandects ; or, if 
the reference be 1, 30. or 6, 60. it must be the Code. 

To the same end, may be mentioned a proposition, which 
is, in itself, independent of the mode of citing by numbers, 
but which may well be considered in connexion therewith: it 
is, that the highly inappropriate term lex, which, whatever may 
be said in its favor, draws after itself a false secondary notion, 
should be wholly given up ;—for to call the phrase—et loco, 
which is well known as the shortest passage in the Digest, 
(fr. 2. D. 47, 9.) or—Partus pignorate aneille in pari causa 
esse, qua mater est, olim placurit, in the Code (c. 1. C.8, 25.) 
—a lex, is clearly improper. Some Hollanders have desired 
to designate the passages in the Pandects, by the term caput ; 
but et loco is no caput,—and there are also many narrative 
passages, which cannot be called a caput of a law. What are 
the passages in the Pandects, but individual excerpts, or frag- 
ments, of the private law writers, whose works in the later la- 


tinity, before the time of Justinian, had already been termed 
leges? 
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But the passages in the Code are not fragments: and many 
of them, at least, have never been any larger than they now 
are. ‘There are likewise many, which now constitute a single 
passage, in the compilation of Justinian, as well as of Theodo- 
sius II. which were only parts of one very much greater, as 
there are yet many novels, which are clearly parts of a much 
more comprehensive ordinance. The name for passages in 
the Code, against which nothing can well be objected, is con- 
stitutio : and the abbreviation co. or const. distinguishes the ci- 
tations from the Code, so much more definitely from the fr. 
in the Pandects, that we might almost dispense with the C. of 
the Code, or the /f. or D. of the Pandects, as we call that part 
of the corpus juris, since the word Digest is only admitted by 
the learned ; in which case, however, in order to avoid confu- 
sion among the numbers, it will be necessary to forbear inter- 
polating any thing between them. 


Of the citation of the texts and works of law. 


Every legal discussion being reducible, in the last analysis, 
to the application or interpretation of one or more texts, which 
are either legal or assimilated to the law, it is indispensable to 
cite the authorities, upon which we rely, with rigorous exact- 
ness, and consequently to examine them for ourselves. It fre- 
quently happens, however, in the works of law, as in those of 
the other sciences, that the authorities are indicated at second 
hand ; and, thus, by following the same defective method, adopt- 
ed by the jurisconsult whom we have imprudently taken for 
our guide, we add new faults to those which he has already 
committed ; or, to make use of the naive expression of Des- 
peisses, it then happens, “ that the blind being led by the blind, 
they both fall into the same ditch of error.” 

If, when we consider the lamentable consequences of this 
method, any thing could be a sufficient excuse for following it, 
it would be found in the embarrassment caused and the time 
expended, in the research of the texts, according to the singu- 
lar mode of citing, which has been adopted, and which we are 
now about to state very briefly: I. in regard to law in general, 
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and II, in regard to each of the different parts of the collection 
of Justinian. 

I. Law in general. The citations are almost always made 
by indicating, by means of abbreviations, the titles of the works 
of the authors, and the rubrics of the laws, that is to say, the 
titles or inscriptions of the titles, in which they are contained, 
and which derive their appellation from the fact, that they 
were at first written in red letters,—a custom which is yet kept 
up from habit, though the reason for it has long since ceased 
to exist. ‘The abbreviative indication consists in putting the 
numbers into figures, and in giving the first letter of the first 
words of the rubrics, books, titles, and chapters: for example, 
to cite the law 35, in the title of the Digest, de contrahenda 
emptione, et de pactis inter emptorem et venditorem, et que 
res venire non possunt, the following signs only are employed, 
viz. 1. 35, D. de contrah. empt., or merely, 1. 35, D. contrah. 
empt., because, as the titles which commence with the syllable 
de are very numerous, the de has been suppressed in the in- 
dexes or tables. In order to cite the 35th chapter of the 24th 
book of the observations of Cujas, we put merely Cujas, obser- 
vat., or observ., or obs., XXIV ; 35, for, when we have occa- 
sion to designate books or volumes, at the same time with chap- 
ters, sections, or pages, it is common to indicate the first, by 
Roman, and the others by Arabic figures. 

In designating the last law, or the last but one, of a title, it 
is not common to make use of numbers, but to substitute the 
signs ult. (ultima) and pen. (penultima) ; so, to designate a 
law which is unique, or the only one in a title, we use the ab- 
breviation, un. (unica) ; and to designate the commencement of 
alaw or of a §, &c., the sign pr. (princtptum), or in pr. (in 
principio). 

When we make use of a part only of a law, which is some- 
what long and divided into several paragraphs, we employ the 
same method to indicate the paragraph, or even the part of 
the paragraph, that is to say, the period or the verse cited ; and 
the verses are always designated by their first word or words, 
because they are not numbered, but only sometimes preceded 
by across, or an asterisk. Lxvample: the law Ist, paragraph 


- 
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43d, verse idemque, title of the Digest, depositi, is thus cited : 
I. 1, § 43, v. idemque, D. depositi. 

When a citation refers to one of the parts of the law, or, 
indeed, to one of the titles which are most used, the initial 
letters only, put in capitals, are made use of. ‘This is the case 
with the following, among other titles, viz. de verborum signi- 
jicatione, de regulis juris, de verborum obligationibus, de obli- 
gationibus et actionibus, de justitia et jure, which are designat- 
ed, the first by V. S., the second by R. J., the third by V.O., 
the fourth by O et A., and the fifth by J. e¢ J. Thus,/. 2, D. 
R. J. designates the law 2d in the title of the Digest, de reg- 
ulis juris.’ 

When several titles of the part cited have the same first 
word or words, we abbreviate several of these words, until we 
come to where the two titles begin to differ. If we wish, for 
example, to cite the title of the Digest, de his qui effuderint 
vel dejecerint, and the title de his qui notantur infamia, we 
say for the first D. de his qui effuder., and for the second, D. 
de his qui notant. 

Thus far this method presents almost nothing, which is for- 
eign to what is practised in all the works of erudition. We 
shall now notice some of the circumstances, which have been 
the chief cause of the embarrassment and loss of time, to which 
we have referred. 

}. The ancient authors separate the different signs of their 
abbreviations only by points, so, that, without some experience, 
we are not unfrequently Jed to confound several citations into 
one, or to pay no attention to the last, or even to confound the 
text and the citation together, when the latter contains but few 
words. 

2. They abridge the names of the authors in their citations : 
thus, they write Bart. for Bartolus, Cyn. for Cynus, Salic. for 
Saliceti, &c. But the greater number of the ancient interpre- 
ters being now scarcely ever consulted, the citations in which 
they are referred to are frequently unintelligible. 





1 The 30th, 31st, and 32d books of the Digest, being relative to the same 
subject, namely, legacies, they are thus cited, de leg. 1°, de leg. 2°, de leg. 3°. 
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3. In their editions, the citations are printed in the same 
character as the text, which is another soyrce of difficulty. 

4. They do not cite the laws by their numbers, because 
originally they were not numbered, but only by their first word.’ 
Thus the same law 35, $ 5, de contrahenda emptione, is indi- 
cated by the ancients, as follows, 1. quod sepe, § in his, ff, 
contr. empt.? 

When several of the laws of a title begin by the same word, 
they added to the second, in numerical order, the number 2, 
&c. For example; the laws 1, 58, 63 and 67, of the title of 
the Digest, de procuratoribus et defensoribus, begin by the 
word procurator; and they accordingly cited the law 63, as l. 
procurator 3, ff. de procuratorib., because it is the third of the 
same title, which begins with the word procurator. 

We see, that, in order to verify the law which they cite, it 
is necessary to read the first word of all the laws in a title, and 
there are many titles in the Digest, which contain more than 
a hundred, and two (the two last) which contain more than 
two hundred, laws. It is true, that we are better able to retain 
the subject of a law by its first word, than by its number ;° 
inasmuch as this first word sometimes has an affinity with the 
subject :* but this advantage cannot, in any degree, compen- 





' This manner of citing was in use in Judea and at Rome. The He- 
brews, for example, designated the book of Genesis by its first words, In 
principio. See Brot, Hist. Jur. § 51. 

? The two following passages, extracted from Scunerpwin, an author in 
other respects commendable, will give an idea of these different inconven- 
iences. They are taken from the second title of his Institutes.—Pater cogi 
potest ad alendos liberos. L. siquis a liberis,in pr. ff. de lib. agnosc. 1. fin. de 
alend. lib. A parentibus, non solum existentes in patria potestate, sed et nat- 
urales tantum. d, 1. si quis, in pr. juncta Auth. licet, c. de natural. lib,—De 
materia statutorum, videte Bar. et aliosin 1. omnes popuili, ff. de just. et jur. 
Plat. et Ang. hic. et quos ligent statuta, plene traditur per Bar. et alios in]. 
cunctos populos, c. de sum. trin.ete., etin 1. de quibus. ff. de legib. et Plat. 
hic in de. § jus autem civile. n. 33. 

3 The jurisconsults made it a point to retain in the memory the first words 
of those laws, which were denominated magistrales, that is to say, those 
which were considered to be the most important, in relation to a particular 
subject. 


4 This is the observation of Hoppivs, (c. 9.) who cites, as examples, the 
law diffamari, c. de ingen. manumi. (V11, 14,) which relates to the subject 
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sate for the loss of time, occasioned by the research of the law. 
It is also true, that on is then more certain of the exactness 
of the citation, from the fact, that copyists and printers are 
much less liable to mistake, when they express a number in 
letters, than when they express it in figures ; but this and the 
other advantage are both attained, by making use of the mode 
adopted by some of the moderns, which consists in citing, at 
the same time, both the first word and the number, in this 
manner ; 1. quod sepe 35, § in his 5, D. contrah. empt. 

The majority of the moderns equally avoid the other incon- 
veniences, by separating the different signs of a citation, by 
commas, and the citations from one another, by points, or com- 
mas and points ; by writing at length the names of the authors ; 
and by printing the citations in a different character, for exam- 
ple, in Italics, if the text is in Roman; or by inserting them as 
notes in the margin, or at the foot of the page.’ 

But the method of the moderns has need of further im- 
provement. They should add, to their indications, that of the 
numbers of the book, and of the title of the law, to which they 
refer ; by which means, the research and verification would be 
very much abridged. It is impossible, in fact, as one can read- 
ily understand, to retain in the memory the numbers of more 
than fourteen hundred titles, of which the four parts of the col- 
lection of Justinian, taken together, are composed. It is con- 
stantly necessary, therefore, to recur to the tables or alphabeti- 
cal indexes, in order to find these numbers, and to refer after- 
wards to the corpus juris, to find the titles which they indicate. 
These inconveniences frequently deter one from an essential 
verification, which, perhaps, would not have been dispensed 
with, if it had required less time. 

It is true, that, in the early ages, the indication of the num- 
bers of the titles would not have been useful, any more than 





of defamation, and the law absentem ff. de penis (XLVIII, 1%,) which treats 
of the process against an absent party ; but examples of this sort are very 
rare. 


1 It seems, that we are indebted to Desperrsses, for the introduction of 
the use of Italics, and to Aucrar, for that of placing the referces in the 
margin, or at the foot of the page. See nouv. rep. lett., Jout, 1704, p. 220. 
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that of the numbers of the laws, because they were not the 
same in all the editions ; and, for this reason, the ancient juris- 
consults may be excused for having neglected them ; but since 
the edition of Dionysius Godefroi has been generally received 
at the bar, there can no longer be any occasion for error of this 
kind. Besides, we do not propose to limit the citations to an 
indication of the numbers of the books, titles, and laws, as is 
now the case in Germany, but only to add this indication to 
that of the first words of the rubrics. For example, to indicate 
the 35th law, de contrahenda emptione, already mentioned, we 
should write, 1. quod sepe 35, § in his. 5, A. quod si, D. de 
contr. empt., XVIII, 1. which would announce that it was 
to be found in the 18th book, title Ist, of the Digest. 

This double indication, already very useful, inasmuch as it 
prevents, in general, the faults into which copyists and printers 
are liable to fall, in reproducing the figures, is also still further 
useful, in facilitating two sorts of researches, which would other- 
wise be very long and very difficult. The first relates to the 
verification of the laws in the ancient editions, which frequently 
differ from the edition of Godefroi, in regard to the numbering 
of the titles and laws. The second concerns the passages of 
works, published before the edition of Godefroi had got into 
common use, or rather before the end of the sixteenth century, 
works in which the texts are most frequently cited by their first 
word, without the addition of the number, or, in which the 
numbers of the texts, when they are given, do not always cor- 
respond with those of the edition in common use, as may be 
seen, among other instances, in the Promptuarium of Cujas, in 
which it has been found necessary to mention the numbers of 
the titles and of the laws of different editions. It was at this 
precise period, namely, previously to the end of the sixteenth 
century, that the most skilful interpreters, such as Cujas, Dua- 
ren, Doneau, Govea, Baudoin, Hottoman, Le Conte, &c., pro- 
duced their works. 

It is now easy to see, how far the simple indication of the 
numbers of the books, titles, and laws, to which, within some 
years, they have reduced the citation of the texts, in Germany, 


probably in imitation of Gibbon, is less advantageous than the 
7* 
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double indication, of which we have above spoken. And now 
we are upon this matter, we take occasion to remark, that we 
do not see what utility there can be, in substituting the word 
fragment (abbreviated, fr.) for the word law, by which the 
texts of the Digest are designated, and in using the word con- 
stitutio (abbreviated, const.) for those of the Code. The term 
law is certainly not the most proper to designate these texts ; 
but it has been in some sort legitimated, for several centuries, 
by the usage of all the authors, even those of the first rank ; 
the reading of whose works might perhaps be rendered difficult 
to the young legists, if the use of it were now abandoned. 
Citations are distinguishable into direct and indirect. When 
the point in question is found literally in a law, we merely in- 
dicate that law. When it is not there literally, but may be in- 
ferred by reasoning, we announce this fact, by the sign arg. 
which signifies that we argue from the law referred to in favor 
of our proposition. Example: arg. l. (or ex 1.) quod sape 
35, § in his. 5, v. quod st, D. contrah. empt. XVI. 1. 

Il. The different parts of the body.of law. Independ- 
ently of the preceding rules, which are common to the whole 
Roman law, there are some which are proper to each of its 
parts. 

The Code is designated by the letter C.; and, as its last 
three books contain a great number of titles, the same method 
is pursued in citing from them, which we have above proposed 
as applicable to all the parts of the corpus juris, namely, the 
numbers of the books and titles of the laws cited are indicated. 
Evample: 1. filios 5, C. de decurionibus, lib. 10, tit. 31. 

The Authentics of the Code are cited only by their first 
word, preceded by the sign auth., and followed by an indica- 
tion of the title of the Code, in which they are inserted, as in 
this example: Auth. si qua mulier, C. ad S—C. Velleianum. 
It is necessary, therefore, to run over this whole title, in order 
to find them, whereas it would be much more simple, to indi- 
cate also the nuinbers of the laws, to which they are annexed : 
in which ease, the preceding citation would be written thus: 
Auth, si qua mulier, post |. 22, C. ad S. C. Velleian, IV, 
29. 
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The Digest is indicated by its initial letter, or by two ff 
(formerly not unfrequently by the Greek p, 2, w,) preceded 
as we have already seen, by an indication of the number, or 
of the first word of the law. 

We take occasion to observe, in this connexion, that the 
learned have entertained various opinions, concerning the ety- 
mology of the sign ff, which has no relation to the word di- 
gest. Hoffman mentions several of the numerous researches, 
which have been undertaken to discover its origin,—research- 
es, says Cujas, as frivolous as they are useless (inanis labor.)' 


————— — 





‘The common explanation of the origin of this sign, and which is also 
adopted by Bracksrone, and the English writers generally, on the Roman 
law, is, that itis a corruptioa of the Greek letter JJ, the initial of the word 
Pandecte ; that this letter, being imperfectly written in the manuscripts, 
had, in printing, been confounded with the Roman letters, to which it ap- 
proached the nearest in appearance; and, consequently, that the sign ff 
was only a typographical error, sanctioned by long usage. The following 
extract from Savieny’s History of the Roman law in the Middle Ages, 
(Vol. 3. p. 442, 2d ed.) which settles the question quite satisfactorily, will 
not be uninteresting to our readers. “In regard to the sign (ff) of the 
Pandects, the following remarks may be made. In the collections of the 
canon law, which were compiled, anterior to the school of Bologna, and 
which contain many extracts from the Roman law, the name Pandecta 
is commonly used, Petrus, on the contrary, (Exceptiones lecum Ro- 
manorum) makes use of the word Digesta; and this is the term used in 
the Bruchylogus, conjointly however with the other. The glossators also 
use the word Digesta, but more frequently Digestum. By the expressions 
Pandecta or Pandecta, they commonly indeed designate something else, 
namely, the Pisan (now, the Flerentine) manuscript, in contradistinction 
to all the other manuscripts then known, To this designation of Digesta 
or Digestum, is to be ascribed the introduction of the sign ff., which is to 
be found in so many books, until the most recent times. The strangest 
opinions have been advanced, to explain it; as, for example, that the pre- 
dilection of the two emperors Frederic for the Roman law had been honored 
by the invention of asign for the Pandects, which included the initial let- 
ters of their names. But the manuscripts of the twelfth century remove 
all doubt in regard to its origin : it is nothing more than the letter D. some- 
what distorted in writing, with a line drawn across it, to indicate that it is 
an abbreviation, and, which, not being understood by the more recent copy- 
ists and editors, has been gradually transformed into ff. This explanation 
had already been given by some of the writers of the sixteenth century, 
and, on the authority of one of them, (DipLovaracctus, in vita Justini- 
ani, fol. m. 109,) has been recently repeated. It is now considered as es- 
tablished.”’ Ep. Jur. 
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The ancient interpreters, Accursius, for example, reversed 
the preceding order, by placing first the sign of the digest, 
then the rubric, and last, the law and the §, in this manner: 
if. de fund. dot., 1. dotale, heredi ; instead of 1. dotale 13, $ 
heredi 3, D. de fund. dot. 

Sometimes, in citing a law, neither the sign of the code (C) 
nor that of the digest (D. or ff.) is added; and, in such case, 
it is understood to be the digest that is.referred to. This was 
especially the method of Cujas and of Henrys,—a method 
founded, without doubt, upon the fact, that the digest is the 
most important of the four parts of the corpus juris. 

The Institutes are designated by the letter I., or the abbre- 
viation Inst., with the addition of the rubric of the title, and 
the number of the paragraph. Exvample: I, or Inst. de nupt. 
§ 3, designates the $ 3, of the title de nuptiis of the Institutes 
(others begin by the, in this manner: § 3. de nupt.) 

‘The ancient interpreters cited the Novels, as we now cite 
the other parts of the law, namely, by the first words of the 
rubrics, and frequently with the addition of the number of 
their collation. When they wished to refer to the novel 118, 
chapter 3, relative to collateral succession, they wrote auth.’ 
de heredib. ab. intest. c. 3, collat. 9, tit. 1. This embar- 
rassing method has long since been abandoned, and we now con- 
fine ourselves to the number of the novels, and of the chap- 
ters, which is much the most convenient, and is, besides, suffi- 
cient, since the novels have only one series of numbers. ‘Thus, 
instead of the preceding citation, we should now write simply, 
N. (or Nov.) 118, ¢. 3. 

In regard to the Novels of the emperor Leo, and to the 
laws of the Theodosian code, which are sometimes made use 
of, to interpret the texts of the collection of Justinian; we 
cite the first by their number, with the addition of the sign 
Leon., in this manner, nov. Leon. 64; and the second, in the 
same manner, that we cite the laws of the code of Justinian, 
with the addition to the letter C. of the sign, Th. or Theod. 
Example: l.1,c. Th. (or Theod.) de omiss. act. impetr. 





1The Novels are also denominated Authentics. 
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In regard to the Glosses, we indicate them by the abbrevia- 
tion GI. ad. (gloss upon), or by the sign Doctor ad. (the doc- 
tors upon) followed by a designation of the text, made accord- 
ing to the modes above pointed out. 

From what has been previously observed, it is manifest, in 
the first place, that the initial letters, C, D, N, and I, suffice 
to designate the code, the digest, the novels, and the institutes ; 
and, for’ a stronger reason, we may, if we please, employ sev- 
eral of these initials, as Cod., Dig., Nov., Inst. 

In the second place, it is manifest, that, when we wish to verify 

‘a citation of the code, digest, or institutes, it is necessary to look 
for the first word of the rubric, in an index of the corpus juris ; 
which may be found at the end, or at the commencement of 
the text, of all the editions, with the exception of that, which 
is called the corpus academicum. In the latter, the letters, by 
which the rubrics commence, have all their separate indexes, 
printed both upon the right and left of the pages, inserted at short 
distances, and indicated by guards jutting out from the edge of 
the book, and upon which the same letters are repeated in cap- 
itals. ‘T'here are also indexes printed separately, as well for 
the civil, as the canon, law, under the title of alphabetica series 
rubricarum, &c., and in which are given in alphabetical order, 
all the rubrics of the law (except those which commence by 
the syllable de) and, at the end of each, the numbers of the 
books, and titles of the different parts of the law which they 
contain. le 8. C. 
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ART. VII.—CRIMINAL LAW OF INSANITY. 


1. Article I. of the last No. of the Jurist. 

2. Judge Thacher’s Charge tothe Grand Jury of the 
County of Suffolk, at the Dacenies Term of the snore 
Court for the City of Boston. 


[The reader is referred to some comments of our own upon the follow- 
ing article which will be found at its close.] Ep. Jur. 


Tue writer of these remarks is one of the readers of the 
Jurist, who has not felt the correctness of the views, taken in 
Dr. Ray’s lecture, which was published in the last number 
of this journal.'’ The lecture is written chiefly against the 
principle of law, which holds the insane responsible for their 
acts, if done ina lucid interval. ‘These sweeping denunciations 
of principles in legal science, which have been settled only 
after the most severe investigation, aided by all the light which 
contemporary ability could diffuse, are to be received with 
some caution. They are too frequently made: often, doubt- 
less, with sincerity: but generally with the mistaken notion, 
that the principles of the common law are a set of arbitrary 
dicta, invented in some remote period, without the aid of sci- 
ence, without consulting the branches of actual affairs to which 
they relate, and with very little reference to an enlightened 
humanity. This notion is generally accompanied with the be- 
lief, that the profession and the courts adhere to these princi- 
ples, more from their regard to precedent, than from any 1 
trinsic truth in the principles themselves; and hence, the sup- 
posed necessity for a sort of crusade, the object of which is, 
to rescue bleeding humanity from its imaginary tyrant—prece- 
dent. Now it so happens, that there is no principle of law like 
the one in question, which has not been a long time in com- 
ing into its present shape and application. If it has required 





1& The correctness of its views will, we think, be felt by all our read- 
ers. Ep. Jur.”’ 
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the testimony of science, it has received it: and he, who now 
questions its truth, may be right, or may be wrong: but if he 
be a medical man, he will perhaps find the weight of opinion, 
in his own profession, as well as among lawyers, to be against 
him. This is no test of absolute truth ; but it is evidence, that 
all the learning, and humanity, and investigation do not lie 
upon one side of the question. 

The assertion of Dr. Ray is, that the law on the subject 
of insanity is “ greatly behind the present state of our knowl- 
edge of that disease ;” and he goes on to argue, that it is all 
wrong for a court to go into the inquiry of an individual’s san- 
ity at the time of the criminal act, because a man being once 
insane, his brain is left in such an irritable condition, that there 
cannot afterwards be that moral certainty of his soundness of 
mind, which ought to be required before conviction. But we 
should be glad to know, if modern science has discovered, that 
an insane man cannot be cured, so as to be sent again into so- 
ciety, as a moral and responsible agent. We had supposed, 
that sundry hospitals, both in this country and in Europe, had 
settled this question to the satisfaction of humanity. If, then, 
a man once insane can be cured, so as to become again a re- 
sponsible being, why cannot the disease be removed, or sus- 
pended by the operations of nature, so as to bring all the func- 
tions of the mind and the conscience again into play? It is 
not contended, that a brain once diseased is for ever ruined ; 
modern experiments refute this idea. If, therefore, responsi- 
bility may return after medical treatment, we see not why it 
may not return after nature herself has worked the desired 
cure, or brought on an absolute intermission. Dr. Ray com- 
pares together, perhaps justly, the two organs of the stomach 
and the brain ; but if a stomach, once diseased, may become 
sound, and then be disordered again, but be entirely competent 
to all its functions during the interim, the brain may just as 
well go through the same stages. ‘This is verging rather more 
upon materialism, than we should be willing to consider the 
question ; but it is the Dr.’s illustration. 

But the principle of law, which holds the insane responsi- 
ble during lucid intervals, does not undertake to define what 
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a lucid interval is, in regard to the individual on trial. It is for 
the jury to determine this question: and they determine it from 
the testimony of physicians, as well as others. What would 
be a lucid interval in the case of one man, might not be wholly 
so in the case of another; and therefore, a jury will say, upon 
a careful scrutiny of every thing, that bears upon his conduct 
and condition, past and present, whether the individual was, 
“at the time when,” of a sane or insane mind. 

It is evident, that there must be some rule, by which to 
judge those who set up insanity as a defence. If a jury find 
the individual to have been a responsible person, when the act 
was committed, and it is replied on his behalf, that he was in- 
sane before the act, the question recurs—how long before: If 
the lapse of a month will excuse him, why not of two, six, or 
twelve months? And if to have been insane within the year 
is a good excuse, why not within ten ortwenty years? There 
must be a limit, or a large portion of the community would be 
absolved from all legal responsibility. ‘The true question is a 
question of a will, co-existing with the mental and moral pow- 
ers natural to man, in a state free from disease at the time. 
This may as well be after a fit of insanity, as before. The 
case, that is always presented on a question of insanity, is a 
charge of crime, or of some other act ; a reply of non compos 
mentis ; the proof is, that the individual has beeninsane. The 
burden of proof is then upon the prosecutor, to show that the 
accused, if it be a criminal cause, was compos mentis, at the 
time of the act. This is at all times a difficult task, when the 
foundation has been laid for the presumption of innocence, in a 
clear case of previous insanity; and if the case of the prosecu- 
tion is left in clouds, if the jury are not satisfied beyond a rea- 
sonable doubt, that doubt must operate in favor of the ac- 
cused. 

We are inclined to believe that Judge Thacher, in his late 
excellent charge, has stated a better doctrine than that laid 
down by Dr. Ray. The following paragraph contains some 
highly judicious remarks : 

* Some persons, led perhaps by a mistaken humanity, or influenced 
by medical theory, and not matured by practical observation, have imn- 
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agined, that if the party accused was once insane, he ought never af- 
terwards to be punished for a criminal act; because they say, it can- 
not be shown, that it was not the effect of insanity. If this is to be 
regarded as the true principle, it must operate as a great hardship both 
on individuals and the public. If the individual is not to be held an 
accountable being, he must be treated as insane. It would, of course, 
deprive him of the common privileges of a man and a citizen, and 
exclude him from the enjoyments of society. It would likewise im- 
pose on the public the burden and duty of keeping him in perpetual 
confinement, so as to restrain him from committing acts of violence to 
others or to himself. Of those who boast of their superior reason, 
and are confident in their high intellectual powers, how few possess 
at all times the well balanced mind. Very many, perhaps most men 
have, at times, and on some subjects, labored under a real insanity. 
I am sensible, that it is sometimes very difficult to decide, whether an 
act was done wilfully. If by a lucid interval be understood only a 
short relaxation or period of repose, while the system still labors under 
the disease ; the patient would not be held answerable for an unlaw- 
ful act done at such time. But it would be otherwise, if it is under- 
stood by this phrase, “not a remission of the complaint, but a tem- 
porary and total cessation of it, and complete restoration to the per- 
fect enjoyment of reason upon which the mind was previously cogni- 
zant.”* [I doubt whether any physician, who has attentively observed 
this disease, will maintain, that the mind may not recover from insan- 
ity as from other maladies. Where the sufferer has recovered his 
natural character,and his judgment and affections have resumed their 
wonted tone and activity, we infer that he is restored toasound mind. 
A relapse, or a recurrence of the disease afterwards, perhaps even a 
predisposition to that state, would not be inconsistent with a restora- 
tion for the time to pristine health and accountability. But it must al- 
ways devolve on a jury to decide, under all the circumstances, wheth- 
er an unlawful act proceeded from insanity, or from the voluntary in- 
dulgence of evil passions. For “ in some persons the instinct of re- 
sentment, by being habitually cherished and indulged, becomes a pas- 
sion, which differs from insanity only in its duration.” Evidence that 
the accused party has once been mad, would naturally lead to the 
most humane construction of his actions. It would, I think, lay upon 
the prosecutor the burden of showing, from the circumstances of the 
act itself, or by other proof, that the act was deliberate and wilful, and 
that the actor was a suitable subject of punishment.” Under other 





1 Shelford on Lunacy. 

?In a learned note of Lord Nottingham to Co. Lit. 246, n. (1) he says, 
“melancholy and hypochondriac vapors are like storms at sea, which 
though they disturb awhile, yet they do not hinder the returning to 
the former calm; semel furibundus, semper furibundus presumitur; 

VOL. XV.—NO. XXIX. 8 
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circumstances, the law presumes every man prima facie to be of sound 
mind, and answerable for his conduct. Insanity is as difficult to be 
scanned as to be cured. But ina trial, every circumstance which has 
a near or even a remote tendency to establish the fact of insanity, 
would be pertinent to the issue. Not only the conduct of the party 
before and after, and at the time the deed was done, but facts which 
happened years before ;—if he ever met with an injury, physical or 
moral, bodily or mental, which might have had a tendency to derange 
the intellect ; if he had ever before labored under a fit of insanity; 
if it might have been the effect of an hereditary taint, and derived 
from an ancestor, near or remote, direct or collateral ;—so likewise the 
opinions of learned physicians, and of others who. have studied with 
attention and accuracy the phenomena of the mind; all would be en- 
titled to great respect, and to be weighed by a jury in making up their 
verdict. For as it would be a great reflection upon the public jus- 
tice, that an innocent man should be convicted; it would be equally 
unjust, and contrary to the principle of public punishment, that one, 
deprived of his reason by the act of Providence, and without the 
power of choosing between right and wrong, should, for an act done 
at such time, and under such circumstances, be punished as a crim- 
inal.’ 


We take occasion to remark, in passing, that there are few 
papers which we read with more pleasure, than these occasional 
charges of Judge Thacher. Several of them have been pub- 
lished within the last few years, and are well known to the 
public. ‘They contain a pleasing union of antiquarian lore 
and literary ornament, with the grave discussion of points in- 
volved in the administration of the criminal law. Brought to- 
gether in a collection, they would form a volume, which a good 
man might well be proud of committing to society, and leaving 
to his children. 

One objection set up by Dr. Ray is, that no human tribunal 
can decide that the act was not the result of Insanity: while, 
at the same time, he admits that the individual may be morally 
responsible, but it cannot be determined that he is legally so. 





and therefore where the question is of a fact done in lucido interval- 
lo, which may be either by remission or intermission, it is not enough to 
show the act was actus sapienti conreniens, for that may happen many 
ways; but it must be proved to be actus sapientis, and to proceed from 
judgment and deliberation, else the presumption continues.’’ The whole 
note is excellent. 
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But human tribunals must do as well as they can; and if, on 
the whole, it would work incalculable mischief to society, to 
hold that those who have been once insane, are not only not 
responsible to the laws, but not entitled to the privileges of 
freemen, (which is a necessary consequence,) then the tribunals 
must get as nearly at the truth as they can, in every instance. 
No fact whatever is made absolutely and entirely evident to a 
jury, with a degree of moral certainty beyond which the mind 
cannot conceive any thing higher; and that the question of 
man’s sanity at a particular time, is beyond that reasonable de- 
gree of certainty with which all tribunals must be satisfied, or 
cease to act, is not believed. 

But suppose an insane person, in a lucid interval, to execute 
a deed, or to continue to transact his business. ‘The argument 
would be, that none of these things ought to be valid, because, 
having once been mad, it is impossible to show that the partic- 
ular acts were not the result of madness, except from the rea- 
sonableness of the acts themselves. Now it is just as difficult 
to settle the question of a man’s sanity, when be has been ex- 
ecuting a deed, as when he has been committing a murder; 
the test of reasonableness is applicable to each of these acts 
in the same way. It may have been a reasonable thing for the 
man to give the deed ; that is, it may be for his or some other 
person’s benefit: but this ought not to preclude others from 
showing that he did it in an unsound state of mind, and so to 
avoid the effect of it. It would be a reasonable act, for a man 
to bequeath his property to one child who had been dutiful, 
and to give nothing to another, who had been wilfully disobe- 
dient : this would be a strong ground for argument: but if it 
could be shown that the testament was made, when the parent 
was absolutely insane, the reasonableness of it would not pre- 
vent the last child from setting it aside and taking his portion 
at law. So, too, it might be, in one sense, reasonable for one 
man to kill another: that is, it might be for his interest, or he 
might have an enmity against the deceased ; but this would be 
very far from being decisive of the case ; for he might show 
that, notwithstanding the reasonableness of the act, yet he was 
insane, and notwithstanding his enmity, it was such an act as 
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he would not have committed, unless insane. So that, after 
all, whether the act be reasonable or unreasonable, civil or 
criminal, for the interest of the party, or against it, you must 
come back to the question of insanity, and settle that, before 
you can make the act void. ‘This question once settled, it is 
of no consequence what the character of the act was ; and al- 
though the character of the act may be one among a thousand 
means of settling this question, yet it is just as available a means 
in criminal as in civil cases, and there is, therefore, no occasion 
for a distinction on this account. 

Moreover, if a man is morally guilty, that is, accountable, 
he is, on a question of insanity, legally so. It is the same rule 
and definition in both cases. ‘The rule and definition are, that 
the act was done with a will, coexisting with the natural pow- 
ers ina state free from disease at the time. ‘This must be the 
rule, for it is the only one applicable to all mankind. When, 
therefore, an act is done with a will, but the reason cannot op- 
erate in its legitimate function, there is no more moral guilt 
than legal; we resort, and from the nature of the case must re- 
sort, to the same rule for moral and legal accountability. 

There are many instances upon record, where the tribunals 
have passed upon the sanity of individuals, after. an investiga- 
tion of the most severe and minute nature, and where the ques- 
tion turned on very delicate considerations ; yet no one, after 
reading the opinions pronounced by the courts, in those cases, 
could say that the decision was not as true and satisfactory, as 
if the whole had been mathematically demonstrated to him. 
Such a case is that of Portsmouth v. Portsmouth, in the Eng- 
lish Ecclesiastical Reports. ‘The Earl of Portsmouth bad been 
from his youth a very imbecile person, and never without be- 
ing somewhat under the control of his friends. His first wife 
had kept him in a sort of tutelage like a child, and he was al- 
ways obedient to her words or looks, though excessively ca- 
priciovs and violent towards others. But notwithstanding this, 
there was a great deal of evidence on the other side, to show 
that he often appeared in company and went abroad, behaving 
like other well-bred people, and that he had transacted busi- 
ness respectably. ‘The question before the court was, whether 
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a marriage, that had been celebrated between him and the 
daughter of one of his trustees, was celebrated with a legal 
capacity on his part to enter into a contract. ‘The task pre- 
sented to the court was, to go over the whole life of this indi- 
vidual, and from every habit, action, propensity, and circum-' 
stance of his condition, to determine whether he had a barely 
sufficient modicum of intellect, to justify them in predicating 
legal consent and capacity of any of his acts. It is obvious, 
that no nicer or more subtle question could exist. But no one 
can read the beautiful and philosophic opinion of Sir John Ni- 
chol, in which he decided against the validity of the marriage, 
and be dissatisfied or doubtful for amoment. We allude to this 
case, to show, that, difficult as these cases may be, it is in the 
power of the human mind to settle them to the satisfaction of 
the human mind. 

One of the most interesting classes of cases to which mod- 
ern science has directed its observations, is that class known 
by the name of Monomania; and the possible existence of this 
description of insanity is strenuously urged against the rule of 
law which we are now considering. It is said to be especially 
cruel and inhuman, not to excuse the party who shows that his 
inind is unsettled on some particular subject, because, as is as- 
serted, it is impossible to discriminate between his different ac- 
tions, and to say that some are sane and some insane. ‘The 
position, if we understand it, is, that once mad, always mad, 
and wholly mad—at least, wholly so, to all moral and legal in- 
tent. But the discoveries and observations of physiology, are 
directly against this theory. It has been observed, that men 
may be utterly and violently insane ona single subject, and yet 
entirely consistent, sensible, and judicious, on every other sub- 
ject, and in every other relation. So nice and curious have 
been some of the cases on this subject, that they have led to 
the common remark, that all men are more or less insane about 
something. But because it cannot be said that the majority of 
mankind possess entirely regulated and well-balanced minds, 
shall we cease to apply those rules and to infer those motives 
which govern men in general, to those actions which are sus- 
ceptible of the ordinary explanation and are not susceptible of 

g* 
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any other? All that science—recent or ancient—has discov- 
ered, is, that a man’s will, when acting towards or upon cer- 
tain objects, is not under the control of his sound reason ; but 
that it is under such control, when acting towards or upon all 
other subjects. Now it is no more difficult, to apply the or- 
dinary rules and tests of human conduct to the different acts 
of the same individual, and thus to ascertain whether some are 
the result of false reasoning and some of true, than it is to 
make the same inquiry respecting the acts of different individ- 
uals. ‘The means are the same in both cases. If it is con- 
tended that a partial insanity is a great misfortune, which ought 
to take a man out of his place in society and nullify his whole 
conduct at once, we are fearful that there would be bardly 
people enough left in the world to conduct its business, or form 
the bodies politic and social of which states are composed. 
Men must be judged of, by the particular acts which they do; 
and if these are done without a will and sound reason, they 
must be absolved. It is perfectly consistent with all we know 
of the mental and moral nature of man, that this should be the 
rule. I may have a diseased apprehension of the mind, that a 
certain individual is a fiend in human shape, and that I shall 
render a service to society and protect myself from bis hellish 
arts, by destroying the body in which he has taken up his 
abode. I shoot him, and glory and rejoice in the act, and my 
conscience is not only unstained, but relieved of a great sense 
of duty. There is nothing to create moral or legal accounta- 
bility. But if 1 had also murdered a person who had done me 
an injury, after cherishing long schemes of revenge, and after 
reasoning consistently with the course of human passion and 
motive, and without any such morbid idea of his having a pe- 
culiar character or nature, I might legally, properly, and right- 
eously be convicted of this crime, the very next hour after be- 
ing acquitted of the other. 

There is no other course. It is not only morally right, that 
aman should be held accountable for his particular criminal 
acts, if done in what are strictly lucid intervals, but it is highly 
politic and necessary. A case of Monomania will excite a 
jury to the closest scrutiny of the particular acts: and if the 
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irregularity of the reasoning faculty can in any way be connect- 
ed with the subject of the crime, it ought to raise those doubts 
which are the bulwark and refuge of the accused. 

Although the question of insanity is one to be decided by a 
jury, yet it is a mixed question of law and fact, and the court 
must always instruct the jury what insanity is in the contem- 
plation of the law. Dr. Ray seems to find fault with this pos- 
ture of the question, and intimates that the law ought not to 
attempt a definition of this malady. He grounds this objec- 
tion upon the inherent difficulty of the subject, and the suppos- 
ed inapplicability of any one definition or rule to all cases. We 
have already said all that we propose to say, in answer to the 
first branch of this objection: it is doubtless a difficult subject, 
but it is one which must be met, not avoided. It is a difficult 
thing to pass upon many kinds of legal competency or capaci- 
ty. Achild is offered as a witness in a court of justice, and 
before he can be adwitted to testify, it must be determined that 
he understands the nature and obligations of an oath. How 
difficult a thing to measure the degrees of human intelligence 
and consciousness, than which the shades of different colors in 
the rainbow are not more gradual in their transition from one 
into another. Yet the law, in its wisdom—we say its wisdom, 
for we think very reverently of the common law, when we 
consider its capacity of adaptation to the wants and affairs of 
society—the law has provided a test by which this competen- 
cy of the infant can be ascertained. It requires him to have 
the idea of a God, the avenger and punisher of falsehood, and 
to know what a falsehood is. Is this definition sufficient ? does 
it satisfy our moral sense? is it true to the nature and requisi- 
tions of the subject about which it is employed? If it is, then 
it must be universally applicable; for notwithstanding the infin- 
ite diversity of human intelligence, this is an idea which every 
human being, from his moral constitution is, a prtori, capable 
of possessing: and if any do not possess it, either from neg- 
lected education, or tenderness of years, such are not compe- 
tent witnesses. It is precisely so, with the definition of insan- 
ity. It is susceptible of a definition, because we can make one 
which satisfies our moral nature, satisfies the subject itself, and 
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is absolutely true to all our ideas of moral obligation and ac- 
countability. Such a definition must be universally applicable ; 
for all insanity consists in the derangement of the reasoning 
powers, and cases differ from each other only in regard to the 
mode, in which, and the subject, upon which, the uncontrolla- 
ble or diseased reason operates. All men are, by their moral 
constitution, capable, a priori, of having their will under the 
control of their sound reason ; and if any, from disease or other 
cause, have lost this balance of the various faculties, they are 
not responsible agents. In some, the irregularity will display 
itself upon one subject, or in one degree, while in others, it 
will take a different direction ; but in all, the same kind of de- 
parture from the natural moral constitution, takes place. 

It is not true, that the law, in any of its definitions, adopts 
an arbitrary Procrustes system, to which it requires all men to 
conform, without regard to the varieties of capacity and condi- 
tion. It takes a particular subject, and inquires what will sat- 
isfy the moral sense of mankind? what is agreeable to common 
and universal experience? It inquires for that which is true to 
the moral nature of men, and absolutely true in itself. If it 
can ascertain this, it forms from it its definition. 

We are not prepared to say, that the courts in England may 
not have sometimes adhered to a definition that is too broad, 
and thus let in abuses. We have spoken only of the principle 
of law as it is held in this country, and which we believe to 
be correct. « 7. ¢. 


{The writer of the foregoing article, which is intended to be 
a stricture upon soine of the principles, stated and illustrated 
in the article on the same subject, contained in our last num- 
ber, seems to us to have somewhat misapprehended the nature 
and application of those principles. Without entering into de- 
tails, at all, we will endeavor, in a very few words to explain 
the grounds of our opinion. Dr. Ray, the author of that ar- 
ticle, has evidently adopted the phrenological theory of insan- 
ity of Dr. Andrew Combe, as the basis of his remarks. 
That theory, if we understand it, supposes the brain to be the 
organ, by which and by which alone, the mind, whatever the 
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nature of ‘that curious and mysterious part of us may be, man- 
ifests itselfin thought and in external acts ; that the brain is 
not a single organ, but a congeries of separate yet united or- 
gans, each of which has its appropriate function ; and, that, 
when disease exists in any one or more of these several or- 
gans or parts of the brain, the functions of the diseased part 
will be diseased accordingly, and, in their manifestations, will 
give rise to the infinite variety of thought and action, which is 
denominated insanity, total or partial, moral, intellectual, homi- 
cidal, &c., according to the number and functions of the dis- 
eased organs. It is no part of our intention, to undertake a de- 
fence of phrenology. ‘That science is now receiving the sup- 
port of so many enlightened and scientific men, both here and 
abroad, that it needs no defence at our hands ; and it is, we be- 
lieve, already, more generally known, and has exerted a greater 
influence upon society at large, than any system of intellectual 
and moral philosophy, which has ever before prevailed. It 
claims our attention only, as it is the basis of the modern the- 
ory of insanity, and of the restraining and remedial treatment 
of the insane, and, as such, we are not aware, that it has ever 
met with any opposition. If Dr. Ray is well founded in his 
assertion, and we, at least, are not disposed to question it, the 
principles of this science are now admitted “ by the unani- 
mous testimony of the latest writers on the disease, whose 
competence and good faith have never been doubted, and 
whose works are viewed as standards by the medical profes- 
sion.” We had the pleasure, some two years since, of a visit 
to the State Lunatic Hospital at Worcester; and we there 
heard and saw enough, to bear out Dr. Ray in all his  stric- 
tures, we will not say, with our correspondent, on the princi- 
ples of the common law, but on the application of those prin- 
ciples in practice. ‘The superintendent of the establishment, 
Dr. Woodward, informed us, that, since he had taken charge 
of the institution, he had become persuaded, that the phreno- 
logical theory was founded in fact, and had accordingly adopt- 
ed it, in the treatment of the insane under his care. It would 
be foreign to the purposes of our Journal, to give a detailed 
account of this interesting visit; it is sufficient to say, that it 
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most deeply impressed us with the conviction, that every law- 
yer, having the cause of humanity and science at heart, should 
forthwith acquaint himself with the modern theory of insanity. 
We take pleasure, in adding, in confirmation of the truth of 
our remarks, that the hospital at Worcester, which is intended 
chiefly for the reception of incurables, has been eminently 
successful in alleviating the misery of that wretched class, and, 
at the same time, has discharged a greater number of patients 
cured, in proportion to the number and character of the cura- 
bles received, than any other similar institution. The Third 
Annual Report of the Trustees is now before us. It contains 
descriptions of the past and present condition of twelve pa- 
tients, selected from a much larger number, each of which cor- 
roborates, in a greater or less degree, Dr. Ray’s notions on the 
subject of lucid intervals. 

In the books of the common law, insanity is considered to 
be an alienation of the mind itself, rather than a disease of the 
material organ, by which the mind acts, to wit, the brain : and 
this, we infer from the whole tenor of our correspondent’s re- 
marks, is the view taken by him. One would naturally sup- 
pose, that the most proper process, by which to ascertain what 
insanity is, would be, in the first place, to determine what san- 
ity is; precisely, as, in all other cases, to enable a physician 
to determine the nature of any disease, he must first under- 
stand the healthy and natural function of the part diseased. 
But we do not remember to have seen, in any of the books 
of the common law, we mean of those which would be allow- 
ed to be cited as authorities in the English courts, any defi- 
nition of sanity, except that it is not insanity. From what 
source, then, have the judges, when called upon to deliver 
opinions, and thereby to declare the common law, in cases where 
the question of insanity was raised, derived their notions on this 
subject? They have, undoubtedly, as our correspondent ex- 
presses it, done the best they could. ‘They have confounded 
the external manifestations of insanity with insanity itself, which 
they consequently considered to be an aberration of the mind ; 
and they have judged of those acts, which came under their 
revision, as the supposed evidences of insanity, according to 
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their preconceived notions of the human mind; or, in other 
words, they have tried those acts, by the metaphysical sys- 
tems, which they had themselves adopted, or which happened 
to be current at the time. But, what can be more vague and 
uncertain, as a source of positive law, than the absurd and 
even contradictory theories of mind, which have prevailed, 
during the whole period of the formation of the common law? 
We have already observed, that our correspondent seems to 
have adopted the theory, that insanity is an alienation of the 
mind itself, and not a disease of its material organ. We infer 
this also from his definition of the question of insanity, namely, 
whether the act under consideration was done “ with a will, 
co-existing with the natural powers, in a state free from dis- 
ease at the time ;””—and from the citation, in support of his 
general observations, of the case of Portsmouth v. Portsmouth, 
in which the inquiry was, whether the Earl of Portsmouth 
was imbecile in mind and idiotic, and not whether he was in- 
sane,—two questions, which, in our apprehension, are as dif- 
ferent, as whether a human arm is of the natural and proper 
size, or whether it is fractured. 

We hardly think the defence of the common law, against 
the supposed attacks of Dr. Ray, was called for by any thing 
contained in that gentleman’s lecture. We do not understand 
him to question the principles of the common Jaw ; but to 
contend, merely, that they ought to be practically applied, in 
accordance with the improvements and advance of science, in 
the theory of the nature, causes and treatment of insanity. It 
is a principle of the common law, for instance, that an insane 
person is legally responsible for an act done in a lucid interval. 
Dr. Ray does not deny the propriety and justice of this prin- 
ciple. On the contrary, he expressly and in more than one 
instance, admits its correctness. But he contends, that the 
courts, in applying it, should be governed by the improved 
state of our knowledge on the subject of insanity, rather than 
by the dicta of judges, to whom those improvements were not 
known. ‘The principles of the common law, in regard to the 
crime of murder, were well settled and established, at least 
two centuries ago :—and within that period, the circulation of 
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the blood has been discovered ,—the nervous system has been ex- 
plored,—a new science of chemistry has been brought to light, 
—and numberless other scientific discoveries have been made ; 
—all of which are susceptible of application, in an inquiry 
whether death has been wilfully inflicted, or been occasioned 
by some internal disease ;—and would any one say, that courts 
ought to be guided in such a judicial investigation, by the sci- 
entific knowledge, contemporary with the principles, which it 
was the object of the investigation to apply? It is this very 
capability of the principles of the common law, to adapt them- 
selves to all the changes, which take place in the habits of life 
and in the business of society, and to all the improvements in 
science, so far, at least, as science is connected with practical 
life, which, as we have always supposed, constitutes its high- 
est title to our regard and veneration. 

We have said enough to show, that the writer of the fore- 
going article has subjected the principles of Dr. Ray to the 
test of a theory, essentially different from that upon which 
they profess to be founded. We cannot forbear adding, in 
the spirit of perfect respect for our correspondent, that, like 
most controversial writers, he appears not so much to have 
attacked the theory itself, as to have played at cross purposes 
with the details.] Ep. Jur. 





ART. VIIIL—MEDICAL JURISPRUDENCE.—WOUNDS.—No. III. 


[From the MSS. of the late Professor Ashmun.] 


Wounds of the Head.—The head, including the face, con- 
tains a great variety of very important organs ; which become 
a primary object of consideration, in whatever point of view 
we regard them, either in respect to their relation to the other 
parts of the system in health, to their influence in diseases, or 
to the consequences of the injuries, which they may receive. 
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The principal of these is, of course, the brain, whose functions 
are so important to those of every other part, that, if they are 
disordered, every other function is either interrupted, or imper- 
fectly performed ;—if they are destroyed, every other is de- 
stroyed with them. 

The structure of the brain is so extremely delicate, that it 
would be exceedingly exposed to injury, were it not for the 
peculiar means of defence, by which it is protected. In the 
first place, besides the integuments, there is the cranium, the 
bony case in which it is enclosed. Within this is the dura ma- 
ter, a very strong membrane, which lines the skull, and, still 
more internally, two very delicate membranes, the tunica 
arachnoides, and the pia mater, which extends into all the con- 
volutions and cavities of the brain. ‘These membranes serve 
to protect the brain, not only by adding to the strength of the 
exterior wall of defence, which encloses it, but much more, 
probably, by preserving the equilibrium of the organ, within 
the cranium, and defending it from the effects of sudden or 
violent motions, whilst at the same time, they are a medium for 
the transmission of the blood-vessels. 

The texture of the brain itself is extremely delicate. It is 
doubtless organized in its structure ; but this organization is so 
exceedingly minute, that it is impossible to display it by dis- 
section. ‘T’o a casual observer, the substance of the brain has 
very much the appearance of a thick paste. Near the surface 
it is of a light brown or ashi-color, and this is called the medul- 
lary part. ‘The surface of the brain is quite uneven, being di- 
vided into irregular convolutions, particularly upon the upper 
part. Deep in the substance of the brain, there are several 
cavities, which are called the ventricles of the brain. These 
cavities, in the natural healthy state, are empty, except, that 
they contain a very small quantity of fluid, serving to lubri- 
cate their sides, which are in contact, and to prevent their 
adhering together. In dropsy of the head, this fluid is increas- 
ed in quantity, and the ventricles are distended by it; and in 
apoplexy, these cavities are sometimes filled with coagulated 
blood, which is poured out from some ruptured vessel. On the 
lower and back part, is a portion, which is, in a great measure, 
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separated from the rest of the brain, and is called the cerebellum, 
or little brain, in distinction from the main body, which is called 
the cerebrum. 

The principal dangers to the brain arise either from inflam- 
mation, by whatever cause it may be excited ; or from com- 
pression, by a fracture of the cranium, or by the effusion of 
some fluid within it ; or from a sudden derangement of the cir- 
culation of blood within the cranium. The brain is supplied 
with a large quantity of blood, greater in proportion to the size 
of the organ, than that of almost any other part of the body, 
The two internal carotid and the two vertebral arteries, which 
are all large vessels, enter at the base of the cranium, where 
they unite and form a singular circle, from which, branches go 
off along the delicate pra mater to every part of the organ, 
until their subdivisions become too minute to be the object of 
anatomical research. ‘This arrangement of the large arte- 
ries of the brain, so different from what takes place in other 
parts, is doubtless designed to guard against the injurious effects, 
which might otherwise result from an obstruction in any of the 
smaller vessels. The blood, which, from whatever cause, is 
impeded in its course in one vessel, by the communication of 
the trunks, flows readily into another. 

A similar object is accomplished in the veins, in a manner 
somewhat different, but peculiar to this organ. ‘The veins of 
the brain do not, as in other parts, unite together, forming suc- 
cessively larger trunks ; but they terminate in a large cavity or 
sinus, which is scarcely capable of obstruction, through which 
the blood is conveyed to the veins of the neck. 

But, notwithstanding the protection afforded by these pecu- 
liarities of structure, derangement of the circulation is one of 
the most frequent of the serious consequences of injuries of the 
brain. A certain degree of fulness of the blood-vessels is ne- 
cessary to enable this organ to perform its functions. If the 
blood is from any cause, suddenly abstracted, the brain collap- 
ses, and syncope (fainting) and death are the consequences. 
It has sometimes happened, in cases of great debility from long- 
continued disease, or from surgical operations, that a patient, 
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who was decidedly convalescent, from being raised suddenly 
out of a horizontal posture, has fainted and immediately ex- 
pired. The common explanation of this occurrence has been, 
to suppose some important blood-vessel to have been ruptured. 
But, in precisely similar cases, where there has been a subse- 
quent examination, no marks of such a rupture have been dis- 
covered ; and the only satisfactory explanation appears to be, 
to suppose, that the blood-vessels, having been long accustomed 
to carry on the circulation in a horizontal posture of the body, 
in the debilitated state of the whole system, have not sufficient 
energy, when the head is suddenly elevated, to supply it with 
its usual quantity of blood. The brain consequently collapses, 
and ceases to perforin its functions. Something like this pro- 
bably happens, also, in some violent hemorrhages, when life is 
destroyed by the collapse of the brain, before a sufficient quan- 
tity of blood is lost to produce death, if the loss had been more 
gradual. 

It is the opposite state of this organ, however, which most 
frequently becomes the subject of legal investigations. An un- 
due fulness of the blood-vessels, themselves, or an extravasa- 
tion of the blood, or effusion of other fluids, often causes such 
a pressure upon the brain, as to interrupt the performance of 
its functions. ‘The very circumstance, which constitutes the 
principal defence of the brain against external injuries, its be- 
ing inclosed in the cranium, here operates to increase the ef- 
fects of the injury already received. ‘The bones of the head 
cannot, of course, yield to the pressure of the fluid within, as 
do the soft parts in other organs : and consequently the delicate 
structure of the brain suffers from the compression. 

Most of the cases of over distension of the blood-vessels 
arise from violence, which is not applied directly to the head, 
but to some other part, particularly to the neck, in hanging, 
drowning and strangulation. ‘These cases will, therefore, be 
considered, when we come to speak of those modes of death. 

This slight sketch of the situation and structure of this im- 
portant organ will aid us in estimating the degrees of danger, 
arising from the injuries it may receive. Nearly, if not quite, 
all the effects directly injurious, proceeding from wounds or 
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blows inflicted upon the head, resolve themselves into the ten- 
dency of the wound to produce either inflammation of the 
membranes, or compression of the brain. Examples are not 
wanting of very severe wounds, such as cutting through the 
scalp, cranium, aud a part of the brain itself, with a sabre, 
which have healed without inflammation, and without material 
injury. Fractures of the cranium, when there is no displace- 
ment of the parts, sometimes heal without difficulty ; and por- 
tions of the brain have even been protruded through a wound, 
forming a union with the brain, and have subsequently separat- 
ed, and been east off, and the wound healed, without produc- 
ing death, or destroying the faculties of the mind. On the 
other hand, a blow upon the head, apparently in itself trivial, 
will sometimes be the exciting cause of such an inflammation, 
within the cranium, as to destroy life, or by rupturing some 
small blood-vessel, it may produce an extravasation of blood, 
and thus by compressing the brain lead to a result equally fatal. 

The most frequent of those injuries of the head, in which 
judicial inquiries are concerned, are fractures of the cranium. 
An accident of this kind is always attended with more or less 
danger. ‘The simplest case of fracture, where there is no dis- 
placement of the bones, and no wounds in the soft parts, al- 
though it sometimes heals without difficulty, is liable to produce 
inflammation ; and inflammation of the brain is always a very 
dangerous occurrence. Such a fracture cannot always be de- 
tected with certainty during life ; but the violence of the symp- 
toms, that accompany it, are a sufficient guide to the proper 
practice. If death should follow, an examination will suffi- 
ciently exhibit the extent of the injury. In such a case, there 
can generally be no difliculty, in determining how far the vio- 
lence was the cause of death, although the person may have 
lived a considerable time, after it was inflicted. 

In many: cases of fracture of the skull, some portion of the 
bone is depressed, that is, forced inwardly upon the brain, so as 
to compress it, and, in a great measure, to suspend its functions. 
The danger in this case is much more imminent, than in a sim- 
ple fracture of the bone. Unless immediate relief is given by 
a surgical operation, the result is necessarily fatal in a short 
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time. By trepanning, if the operation is skilfully performed, 
the depressed portion of bone may be raised to its place, and 
if there is no other injury to the organ, and the patient’s con- 
stitution is good, he will generally recover. ‘There is still, 
however, the danger of subsequent inflammation, as in the last 
case, and to a much greater degree. If the wounded person 
should die, without having received such surgical assistance, as 
the case required, or if that assistance was rendered in an un- 
skilful manner, the question might arise, whether the omission 
or the want of skill were, in any degree, the cause of death, 
so as to vary the nature of the crime. But, I presume, that in 
so severe an injury, this consideration would not be suffered to 
have any weight. It would not be certain, that the wound 
would not have been mortal, under the most favorable circum- 
stances; and the chance, that it might not have been so, is not 
sufficient to take away the criminality of the action. 

The force of the blow, which has caused a fracture of the 
skull, may have given such a shock to the brain, as to cause 
the rupture of a blood-vessel, and the extravasation of blood in 
some part of the brain, either near the part on which the blow 
was received, or at a distance from it. The same effect may 
also proceed from a violent blow, which does not fracture the 
bone. ‘The extravasation causes pressure upon the substance 
of the brain, and a suspension or derangement of its functions, 
as in other cases of compression. If there are any indications 
to point out the situation of the extravasation, and that situation 
is accessible to an operation, it is sometimes possible by tre- 
panning to save the patient. ut if the effusion is in either of 
the cavities, or near the base of the brain, or from any other 
cause is inaccessible, the injury is beyond the reach of surgical 
aid, and is necessarily fatal. 

In cases of this sort, it may be difficult to ascertain whether 
the extravasation of blood is truly the consequence of the blow, 
when the other marks of it are not very severe, or whether it 
proceed from some other cause. Apoplexy, when it arises 
spontaneously, that is, without any particular violence, as the 
exciting cause, is very commonly attended by a rupture of some 
blood-vessel in the head, and an extravasation of blood. In 
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persons predisposed to this disease, violent passion, if there has 
been an altercation, and especially if there was also some de- 
gree of intoxication, might produce such a determination of 
blood to the head, as to cause a rupture of a vessel and apo- 
plexy, without any blow being given, or without attributing 
any effect to it, if a slight one were given. ‘This circumstance 
is the more important to be borne in mind, from the considera- 
tion, that it is often exceedingly difficult to ascertain from other 
testimony, what degree of violence has been actually used. 
In an affray, if there are witnesses, they are not always, nor 
perhaps usually,-in a state to give the most intelligible and cor- 
rect account of what passes. 

Dr. Paris and Mr. Fonblanque, in their learned and excel- 
Jent treatise on Medical Jurisprudence, remark, that they “ have 
little doubt but that many persons have been convicted of mur- 
der, when the death of the individual in question was the sole 
effect of the high state of irritation, in which he had been plac- 
ed.” And they quote from various authors several cases, which 
support this opinion. Death, in these cases, may be sometimes 
the effect of syncope, or of the bursting of an abscess, internal- 
ly, or perhaps of some other cause. But when there is no pre- 
vious disease, and especially when the constitution and habits 
of the individual predispose him to apoplexy, that will be the 
most probable effect of a paroxysm of passion. 

The following case,’ quoted by Dr. Paris from Shaw’s Man- 
ual of Anatomy, will serve as an illustration of this difficulty 
of determining the cause of death. ‘ An industrious man, re- 
turning from his work, found his house empty ; the bed he was 
to lie upon, and the tools of bis trade, sold for liquor by his 
wife, whom he found in a gin shop, where she had been drink- 
ing and dancing. He brought her home, and in the passage 
of his house struck her, and ordered her to go up stairs; she 
refused to go; he carried her up on his shoulder, and the con- 
tention continuing up stairs, he struck her again. There hav- 
ing been no one present, we have only the husband’s account 
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of her death. He said that whilst sitting on her chair, she fell 
down, upon which he threw her on the bed, conceiving that 
she was in a fit, such as he had seen her in formerly. Some 
of her neighbors coming in found her dead. Mr. Charles Bell 
was requested to examine the body of this woman. ‘The man 
was afterwards tried at the Old Bailey for murder, when Mr. 
Bell deposed, that upon taking out the brain, and tracing the 
vessels in the base, the anterior artery of the cerebrum going 
off from the internal carotid of the left side, was torn halfaway 
across. ‘The cause of this woman’s death was the bursting of 
the blood from the ruptured vessel. As to the course of the 
rupture, Mr. Bell’s opinion coincided with the best authorities in 
pathology, that there is a state of the vessels, in which an ex- 
ternal injury or shock is more apt to produce rupture; and 
drunkenness may be supposed to be the artificial state of excite- 
ment which most resembles this state of the vessels. Being 
asked, whether the blows were the cause of the rupture, he 
said he conceived it very likely, that a shock would rupture 
the vessel; and being then asked, whether he conceived this 
woman was more likely to have a vessel ruptured from having 
been intoxicated, he was of opinion, that intoxication and the 
struggle were likely to produce such a degree of activity of the 
circulation in the head, that a less violent blow might produce 
rupture, than what, in other circumstances, would have proved 
fatal. ‘The prisoner was acquitted.’ 

It is obviously exceedingly difficult, in a case of this sort, to 
determine how much effect is to be ascribed to violence, and 
how much to the causes of diseases. Mr. Shaw has drawn 
the following line of distinction, which Dr. Paris commends as 
extremely judicious and valuable. “If,” he says, “ effusion 
of blood be found between the dura mater and skull, and if a 
bruise on the scalp corresponds to the part, we may conclude 
that it has been caused by the blow ; but if blood is found be- 
tween the dura mater and the brain, though we should discover 
the marks of blows, or even fracture of the skull, still the 
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question may be entertained, whether the patient might not 
have been attacked with apoplexy during the struggle.” 

A case very similar to that which I have just given was 
tried some years since before the Supreme Court in the county 
of Suffolk. Michael Taylor was indicted for the murder of 
his wife, who had been in habits of intoxication for a long time ; 
was a passionate woman ; and proved to have been intoxicated 
the evening before her death. On this evening, a disturbance 
was heard in their apartment, which led a neighbor to call 
the watch. The wife was found lying on the floor, nearly in- 
sensible, and Taylor was taken to the watch-house. There 
was at that time no suspicion of any serious injury being com- 
mitted, and he was discharged in the morning ; but was arrest- 
ed again in the course of the day, and was committed for trial. 
The wife continued to labor under every symptom of apo- 
plexy, till eleven or twelve o’clock in the morning, when she 
died. She was seen by a physician a short time before death, 
and by a medical pupil a little earlier ; but the case admitted 
of no effectual relief. The body was examined the same af- 
ternoon. It was found lying on the back ; the face was pale, 
some marks of bruises were discovered on the body, which were 
not severe, the liver was diseased, being hardened and enlarg- 
ed; and the lungs contained tubercles. There was a bruise 
in the scalp on the left side of the head; but it did not ap- 
pear as if made by a very severe blow. The skull was sound ; 
the blood was fluid, and ran out very much, when the integu- 
ments were out, and while the bone was secured. Within the 
skull on the left side and between the dura mater and the brain, 
a large coagulum of blood was found, which extended down to 
the base of the brain. ‘There could be no doubt, that this ef- 
fusion of blood was the cause of death; but it was not equally 
clear, whether this effusion proceeded from violence or from 
other causes. ‘The medical witnesses did not fully agree in 
opinion on this point, although there was no very striking disa- 
greement. ‘The opinion of the pupil was much the most de- 
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cided, that the effusion was caused by violence. The only 
proof of violence, except what was to be inferred from the 
bruises, was the confession of the prisoner to the watchman, 
that he had slapped his wife in the face, and had pushed her. 
The prisoner was acquitted of the murder, but found guilty of 
manslaughter. 

Upon the principles just stated from Mr. Shaw and Dr. 
Paris, 1 think we may say, that the dissection in this case did 
not furnish, by itself, any decisive evidence, that the effusion of 
blood was caused by external violence. Had the appearance, 
within the skull alone, been observed in a person, who had 
died of apoplexy, under such circumstances, as to give no 
ground for the suspicion of external injury, they would not of 
themselves excited such a suspicion. But, taken in connexion 
with the external bruise, and with the knowledge that a blow 
of some kind had been given, they render it probable, but sure- 
ly they do not render it certazn, that the effusion of blood was 
caused by that blow. At the same time, it is hardly possible 
to believe, that a blow, which produced no more external in- 
jury, could have caused such an effusion, unless there had been 
strong predisposition to such a disease, from the general habit 
of the deceased, and her peculiar state at the time. If, there- 
fore, it could be believed, that the prisoner was engaged in no 
unlawful act, at the time of the affray with his wife, he would 
doubtless have been altogether acquitted; but, as this could 
hardly be supposed, he was in some sense answerable for the 
consequences, however little he might have intended them. 
This | conceive to be the distinction; and it is the only one | 
perceive, between this case and that just given from Mr. Shaw. 

Very alarming symptoms, sometimes followed by the most 
fatal consequences, are also found to attend great violence of- 
fered to the head, when, upon the strictest examination, neither 
fracture nor extravasation of any kind can be discovered. ‘The 
sane symptoms and the same event are also met with, when 
the head has received no injury directly applied to it, but has 
only been violently shaken; nay, when the body or general 
frame has seemed to sustain the whole violence. ‘This is called 
a concussion of the brain. In its advanced stage, it always ex- 
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cites inflammation ; and this may be discovered by examination 
after death. It is perhaps possible, that death may be produced 
so suddenly, by concussion of the brain, as not to give time for 
the development of inflammation ; and in this case the examin- 
ation of the head will exhibit no marks of the injury. 

Other and more violent injuries of the brain are occasionally 
met with, besides those of which we have spoken. ‘The cra- 
nium may not only be fractured and depressed ; but portions 
of it are sometimes entirely broken off, and, penetrating through 
the membranes, are forced into the substance of the brain. 
But the very violence of such cases renders it unnecessary for 
us to treat of them here. Whenever they occur, they unfor- 
tunately allow very little opportunity for professional assist- 
ance ; and they can never leave room for a doubt, as to the 
cause of death, nor probably for any other medical question. 

Indeed, in regard to the less severe cases of injury to the 
brain ; if it is known, that a blow bas been given, and that 
death has soon followed, and an examination exhibits such 
marks of injury, as we have described, there can be no hes- 
itation, in deciding as to the cause of death. But it is not in 
such cases always known, that violence has been used ; and 
therefore it is important, that we should be aware of the effects, 
which violence of different kinds is liable to produce. Be- 
sides, these different circumstances may be so modified, by 
some disease previously existing in the head, or some peculiari- 
ty of conformation, as to give rise to questions of more diffi- 
culty. 

There is no disease of the brain, that I am aware of, that 
can give rise to appearances, so similar to the effects of violence, 
as to cause any danger of their being mistaken, by a physician 
of any intelligence. We are told, indeed, of physicians having 
in their testimony mistaken the sutures of the skull for frac- 
ture. But we are not to be expected to guard against mis- 
takes, which, in the present state of scieace, can only be made 
by such gross ignorance. 

A skilful cross-examination, if it should not detect the par- 
ticular mistake, will yet expose so much of the ignorance of 
such a witness, that his testimony will not be permitted to have 
much weight. 
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There are however some diseases of this organ, whose exis- 
tence would render a blow upon the head, or other violence, 
more certainly fatal in its effects, than it otherwise would be. 
It might seem at first view, that an organ, so important to the 
whole animal economy as the brain, would not be scarcely af- 
fected by disease, without so disabling a man, that he could 
not be exposed to acts of violence. Yet we find, in fact, that 
a dropsical effusion may sometimes be accumulating in the 
brain, or a suppuration going on, for some weeks and perhaps 
months, before the whole system is so affected by it, as to pre- 
vent a man from attending to his ordinary affairs. There can 
be no doubt, that, in such a state of the organ, the effects of a 
blow or a concussion would be more pernicious, than if it were 
previously healthy. Here the peculiar circumstances of each 
case must determine, how much is to be attributed to the vio- 
lence, and how much to the previous disease. If the vio- 
lence were sufficient to cause a fracture of the cranium, there 
can be no question, that it would be held answerable for all the 
consequences, in the same manner, as if no disease had exist- 
ed; unless indeed it should appear, that the disease had itself 
predisposed the bones to fracture,so that an injury had frac- 
tured them, which would not have produced that effect, in a 
natural healthy state. 

This is what sometimes happens, in consequence of a pre- 
ternatural conformation of the bones themselves. The bones 
of the head are sometimes exceedingly thin. They, therefore, 
then furnish an incomplete protection to the brain, which is 
liable to be injured by a blow, that would be perfectly harmless, 
if applied to a common head. 

A case of this sort occurred in this State in the year 1818. 
Tuckey, a young man of 18 or 20 years, was placed in the 
charge of some molasses, on which, some boys attempted to 
lap it; and, as he spoke to them, they ran away. But, one 
of them, Wyman, a lad of 15 or 16, took up a stone a little 
larger than a hen’s egy, which he threw at ‘Tuckey and struck 
him upon the side of his head. He put his hand to his head, 
exclaiming “ he has hit me,” and fell, and expired in about ten 
minutes. The head was examined by two physicians, who 
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had been called immediately upon the accident occurring. 
The countenance was pale and sunken. ‘There was no bruise 
upon the head externally ; and no fracture of the cranium of 
any kind. The cranium was remarkably thin ;—thinner, it 
was stated by one of the physicians in his testimony, by one 
third, or one half, than the thinnest he had ever before seen. 
The dura mater exbibited no unnatural appearance. But the 
inner membranes and the vessels of the brain, were unusually 
charged with black blood, which was in a fluid state. The 
ventricles were filled with coagulated blood. ‘The other cavi- 
ties of the body (the chest and abdomen) do not appear to have 
been examined. 

The circumstances of this case were such, from the death 
happening so immediately after the blow was received, that 
all the juries seem to have almost taken it for granted, that 
Tuckey was killed by the stone thrown by Wyman. So easily 
satisfied were the jury of inquest of this, that they did not even 
require the head to be opened, nor take advantage of the ex- 
amination, which the physicians were about to make. It hap- 
pened, that the physicians had begun their examination, and 
had made their external incision, when the coroner’s jury ar- 
rived to make their inquest. They replaced the parts, and re- 
tired until the jury had made up their verdict, when they re- 
turned and finished the examination. Wyman was indicted by 
the grand jury for manslaughter, and was tried in the Munici- 
pal Court and found guilty. 

The decision in this case would have been more satisfactory, 
if there could have been shown to be more connexion between 
the blow given by the stone, and the effects ascribed to it. 
The stone was large enough to have been, under some circum- 
stances of using it, a deadly weapon, and thus to have consti- 
tuted the crime of murder, instead of manslaughter. ‘The ab- 
sence of marks of violence seems to have induced the jury to 
have found for the lesser crime. It is not indeed easy to con- 
ceive, how a blow, so slight as not to occasion any bruise or 
dislocation, discoverable upon a most careful examination, 
within an hour after, could be sufficient to rupture a blood ves- 
sel in the ventricles of the brain, and produce the other inter- 
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nal derangement which has been described. It was not even 
known with precision, what part of the head was struck by the 
stone. Nor was it perhaps important that it should be, since 
the effects must be attributed, rather to the general concussion 
given to the whole brain, than to any distinct local injury. 

In any point of view, we may regard this case as an exam- 
ple of what we have before stated, that, where a peculiar sus- 
ceptibility to injury, occasioned either by original conformation 
or by disease, renders a wound fatal, which would not other- 
wise have been so, the crime is-not the same as in an ordinary 
case of homicide. Had ‘Tuckey received the blow upon his 
head, in an ordinary game at ball, (and it should seem, that 
one equally severe might easily be given, without any evil de- 
sign,) or in any other manner, that implied no degree of crimi- 
nality of intention, there can be no doubt, that it would have 
been regarded as a case of excusable homicide. 

Wounds of the external parts of the head, the scalp, are, in 
themselves, of too little consequence, to require much of our 
consideration. But from the immediate contiguity of parts of 
so much greater importance, there is often danger in severe 
wounds of the scalp, that the injury will be more extensive. 
If the wound suppurates, the bone is liable to be involved in 
the disease, and to exfoliate. ‘The principal danger, however, 
in all these cases, is, that the inflammation, caused by the wound 
or blow, will be extended by sympathy to the dura mater and 
the brain. A blow with a blunt instrument upon the head oc- 
casions a tremor of the scalp. This generally heals without 
difficulty, and is of little or no consequence. But sometimes, 
if the blow is pretty severe, inflammation ensues, suppuration 
takes place, and a lingering disease is produced, which, unless 
it is well managed, at length destroys the life of the patient. 
Morgagni states a case of this kind, in which the tremor caused 
by a blow produced death, six years after the blow was re- 
ceived. 

Wounds of the face. The face is very complicated in its 
structure, and contains a variety of important organs ; but most 
of these organs are conducive to our comfort and enjoyment, 
rather than in themselves essential to life. Consequently, the 
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wounds, to which this part is exposed, are not very likely to be 
destructive to life, unless by involving some other part in the 
effects of the injury. The sympathetic connexion, between 
the delicate organs of the senses and the rest of the system, is 
very intimate. There is, therefore, a greater disposition to 
sympathetic fever, from wounds of these organs, than from in- 
juries of such parts as are less sensible. Besides this, their 
contiguity to the brain occasions some danger, that inflamma- 
tion may extend from the wounded part to that organ. 

A blow or a fall upon the face is liable to fracture the small 
bones of the nose. This fracture is said to sometimes produce 
very dangerous symptoms ; either in consequence of the con- 
cussion of the brain, occasioned by the blow which produced 
the fracture, as in other cases of injury to the head, or from 
some of the layers of bone, which form the internal and upper 
part of the organ, being forced upwards and compressing the 
brain, which lies immediately above it. 

A very unsightly and horrible wound is sometimes produced 
by suicides, by discharging a loaded pistol into the mouth. 
This is done doubtless from the notion that it is the most cer- 
tain mode of obtaining speedy death. Such, however, is not 
always the result. The brain is situated considerably above 
the level of the mouth ; and although this part is surrounded 
by important organs, the most important of them sometimes 
escape injury. If the discharge is directed upwards, so as to 
penetrate into the brain, the wound is of course immediately 
fatal. 

Wounds of other parts of the face are not likely to give rise 
to questions of difficulty. Whether more or less severe, the 
effects are obvious ; and can readily be explained by any med- 
icalman. Itis therefore unnecessary to pursue the discussion 
of them. 
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ART. IX.—CODIFICATION OF THE COMMON LAW IN MAS- 
SACHUSETTS. 


Report of a special committee of the House of Representatives, 
of the Massachusetts Legislature, to whom was referred so 
much of the Governor’s Address, as relates to the subject of 


codifying the common law. (January Session, 1836.) 


A GENTLEMAN, who possessed excellent natural talents, but 
who had been prevented by his professional duties as a naval 
officer, from bestowing on them all the cultivation of which 
they were susceptible, having been recently appointed to the 
government of Jamaica, happened to express to his friend 
Lord Mansfield, some doubts of his competency to preside in 
the Court of Chancery. Lord Mansfield assured him, that he 
would find the difficulty not so great as he apprehended. 
“Trust,” he said, “to your own good sense in forming your 
opinions; but beware of attempting to state the grounds of 
your judgments. The judgment will probably be right :—the 
argument will infallibly be wrong.” 

This anecdote, for which we are indebted to the elegant 
pages of Stewart, (Philosophy of the Human Mind, Vol. 2. 
p. 17.) illustrates our ideas of the character of the report, the 
title of which we have placed at the head of this article. It 
comes to the correct conclusion, namely, that the common 
law of Massachusetts ought to be codified; but upon reasons, 
which seem to us to be entirely insufficient. 

The report would not of itself deserve a moment’s attention ; 
as evidence, however, of the state of feeling, which undoubt- 
edly exists, to some extent, in this community, in regard to the 
law, and the administration of justice, it demands a passing no- 
tice. It professes to give some reasons, in favor of codifying 
the common law, drawn from its history ;—but as none of 
them are founded in fact, they are not of the least weight 
or consequence whatever. We are told, for instance, that the 
modes of trial, ‘by fire, compurgation, and battle, must still 
continue a part of the common law in this State, according to 
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the decisions of our courts in other matters ;—unless they were 
abolished by the English parliament, before the adoption of our 
constitution, or have been abolished since, by our own legisla- 
ture,” and that “ the common law has not grown up with us, but 
has been imported from: abroad, and engrafted into our sys- 
tems.” Such are specimens of the reasons, why we should 
proceed forthwith to codify the common law ; and, if none bet- 
ter could be given, that great improvement would not, we think, 
be very likely to take place. But it is not with the report, in 
itself considered, that we have any thing todo. What are the 
feelings, of which it is the exponent, touching the law and the 
administration of justice? The objects, proposed to be efiect- 
ed by codification, as we glean them from the document before 
us, are 

1. “That no laws may exist among us, but such as have 
been reduced to writing, and received the sanction of the peo- 
ple by legislative enactments :” 

2. “'To take from the judiciary the power of establishing 
and following precedents ;” 

3. To abolish special pleading ; 

4. To bring down the law “to the capacity of the mass of 
the community, and within limits not burdensome to the leisure 
of any man.” 

5. To enable any person, who is disposed, to prosecute or 
defend his own cause in court ; or, to practise the law, without 
being a lawyer. 

From a careful reading of this report, the above seem to us 
to be the principal consequences, that are expected to result 
from the plan of codification. We shall say something on each 
of them. The first is clearly visionary. No such code has 
ever existed ; and none can ever exist, in the sense, in which 
language is here used. Suppose it should actually happen, 
that a Code of Massachusetts should be formed, containing the 
declaration, that there was no law, in force, except what was 
written therein; and suppose that a case should arise, and be 
in litigation, which did not come within any of the provisions 
of the law,— is this case to be decided or not? If it is, then, 
there certainly does exist a law, at Jeast, for that case, which 
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has not been a priori reduced to writing, or enacted by the leg- 
islature. If it is not to be decided, merely because the legis- 
lature has not had so much of the attribute of omniscience, as 
to be able to foresee and provide for it, in their Code, and the 
plaintiff is consequently turned out of court and denied justice, 
what become of those constitutional provisions, which entitle 
“‘ every subject of the Commonwealth, to find a certain reme- 
dy, by having recourse to the laws, for all injuries or wrongs 
which he may receive in his person, property, or character.” ' 
The simple fact is, that the judicial power has two duties to 
perform, namely : to administer the law, merely, and this takes 
place, in the greater number of instances, as in cases where no 
question is made to the court ; and, secondly, to decide what 
is the law, and then to administer it, and this happens in all 
those cases, in which questions of law are raised and determin- 
ed by the court. Now, in every community, which is com- 
posed of human beings, and, in which it is consequently impos- 
sible, that the laws should provide a priori, for every possible 
case, courts must take upon themselves to decide upon the law, 
where legislation is silent, as well as to administer it, where the 
law is manifest, or there must be a failure of justice. In re- 
gard to the question, whether the functions of legislation of this 
kind should be exercised by the courts of ordinary jurisdiction, 
or by another and distinct tribunal, we are, at present, inclined 
to believe, that, upon a certificate of a majority of the court, 
that a particular case before them did not come within any law, 
and a statement of the facts in the case, it should be decided 
by one or both branches of the legislature. But this is a mat- 





' The following is the Eleventh article of the Bill of Rights, in the Con- 
stitution of Massachusetts. 

Art. 11. Every subject of the Commonwealth ought to find a certain rem- 
edy, by having recourse to the laws, for all injuries or wrongs, which he 
may receive in his person, property, or character. He ought to obtain right 
and justice freely, and without being obliged to purchase it; completely, 
and without any denial; promptly, and without delay; conformabiy to the 
laws. 

The 4th article of the French Civil Code provides, that the judge, who 
shall refuse to decide, upon pretence of the silence, obscurity, or insufficien- 
cy of the laws, may be prosecuted as guilty of a denial of justice. 


10* 








114 Codification of the Common Law. [April, 


ter, which ought to be viewed on all sides, and which we do 
not now propose further to discuss. 

The second object, proposed in the present report, is “ to 
take from the judiciary the power of establishing and following 
precedent.” ‘This we pronounce to be wholly impracticable. 
In the first place, it is entirely natural, that, having considered 
and decided upon a particular subject, we should rest satisfied 
with that opinion, until we see good cause to change it ;—and, 
this, after all, is the whole amount of precedent. Counsel are 
always permitted to argue ayainst the correctness of an opinion, 
and to convince the court that it ought to be set aside, if they 
can. But let us look a little more particularly at this matter 
of precedents. A supposed new case arises. Precedents are 
consulted. One is found, in which a case precisely similar was 
decided. If it cannot be shown, affirmatively, that this decis- 
ion is wrong, would it not be entirely an idje work to allow the 
same question to be debated in point of fact, on the case itself? 
But suppose no precedent of an exact case is found, why should 
not counsel and court argue from existing and decided cases, 
which are more or less analogous, as well as from analogies 
drawn from their own minds. So much for precedents and 
their authority under existing systems. Let us see what would 
be the case, under a Code of written law, with a leyislative 
tribunal for new cases. In the ordinary courts, there would be 
precedents of the application of the law, and in the extra- 
ordinary courts, there would be precedents of new judge-made 
law: and it seems to us, that it would be absolutely essential, 
that the precedents of these cases should be preserved, in order 
that the lines which separate legislation and jurisprudence should 
be distinctly marked out. But, what, in point of fact, is the 
case, in those countries, where Codes have been adopted, and 
are now in use? ‘l'hey have reporters, and reports of cases, 
and we are at a loss to know for what purpose, unless they are, 
in some sort, looked upon as authority. Reports of cases, de- 
cided under the French Codes, are as common, as Reports are 
with us. ‘The document before us seems io suppose, that ‘ the 
power to establish and follow precedent ” would be taken from 
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the courts, by the mere fact of codifying the law. That, as 
must be manifest, upon the least reflection, cannot be the case. 

The third object of codification is toabolish special plead- 
ing. We believe that this remnant of the school logic was 
abolished in the State of Maine, to the great astonishment and 
bewilderment of the profession, at the time, but now to their 
entire satisfaction, as we have been informed. We will not 
here enter upon the merits of this inquiry. It would take up 
too much of our space and time. We are not, at any rate, the 
advocates or apologists of special pleading ; and we can hardly 
see, that any great evil would result, even if there should be 
no good, from abolishing what little remains of this mode of 
conducting a cause. ‘The report shall speak for itself on this 
point : 


“ One of the greatest evils of the common law isthe practice of what 
is called special pleading, which requires that the unwritten law shall 
be practised upon in written forms of wonderful technical preciseness. 
The declaration and every count must be drawn according to the pre- 
cedent. ‘The defendant must then plead to the same, either generally 
or specially, in abatement or demurrer, by whole defence or half de- 
fence, by verification, or to the country, according as he would submit 
to the judge or the jury. The plaintiff must then decide, whether he 
ought to make a special plea, demur, join issue, or plead a replication, 
If he mistake, it may be fatal to hiscause. Having made and sustain- 
ed his plea, the defendant again in his turn must risk either to make a 
special plea, demur, join issue, or rejoin. If he mistake, it may be fa- 
tal to his cause. Thus may the parties be led on indefinitely through 
all the technicalities of special pleading, affording ground to each par- 
ty for a continuance, in order to consult precedents, so often as the other 
makes and sustains his plea, until the purses of one or both of the par- 
ties fail, or until abandoninents, reference, or death put an end to the 
suit. 

“ There are but few, even of the legal profession, that have any thing 
more than a smattering of this wonderful knowledge. And these 
conjurers of special pleading are always consulted, and their formula- 
ries followed with vast submission. The greatest obstacle, against a 
person’s appearing for his own suit, is the fear of special pleading, 
For the great proficients in this science are prohibited from supplying 
the necessary forms to any irregular practitioner. But every such un- 
happy person soon learns, that he must encounter in every case a host 
of these tremendous pleas, every one of which must be met and tech- 
nically answered, or else he will find himself in an inextricable maze 
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of difficulty and confusion, to the infinite amusement both of the bench 
and the bar, and to the utter ruin of his cause. 

“No codification of the common law can ever be satisfactory with- 
out abolishing special pieading, or at least reducing it to the most sim- 
ple forms. If the forms of pleading were enacted, like the forms of 
writs, and all other forms were prohibited, much of the evil now com- 
plained of would be remedied. Pleading would be deprived of that 
mystery, with which it is now invested, and judicial proceedings would 
soon assume a simplicity conformable to republican notions of fairness 
and justice.” 

The fourth purpose, which is to be effected by codification, 
is, “ to bring down the law to the capacity of the mass of the 
community, and within limits not burdensome to the leisure of 
any man.” On this point, our hopes are not quite so sanguine 
as those of the committee. We scarcely expect, in the event 
of codification, to see every man become his own lawyer. But 
we agree with the principle, that, whether there be or be not a 
probability, that all the citizens will come to know the laws, it 
is the solemn duty of the legislative power, to bring them 
into such shape and order, that every citizen may, if he pleases, 
inform himself of his legal rights and duties. So long as it is a 
principle of the law itself, that ignorance of the law furnishes 
no excuse, it certainly ought to afford all the citizens the means 
of avoiding this ignorance. 

The fifth and last of the objects, which we have selected 
from the report, as likely to result from codification, is, that it 
will enable every man, who is disposed to do so, to practise 
the law, either in his own case, or in the cases of others. This 
may be done, for aught we can see, as well without as with 
codification ; and, if it be expedient and proper, that the prin- 
ciples of the constitution, and the theory of the law, should be 
practically carried out, there can be no doubt, that the laws, 
which relate to the business in our courts, and the practice of 
the bar, ought to be so modified, that any one, who is nota 
lawyer, may actually exercise his rights. Neither the court 
nor the bar would suffer. The first could protect itself. The 
bar would ultimately reap an advantage ; for every man, who, 
without any previous professional training, undertook to manage 
his own case, in court, would very soon find out the truth of 
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the old maxim, that such an one “ has a fool for his client.” 
We conceive that the theory of our law requires the forms of 
procedure in court to be so simple, that any man, “of decent 
moral character” may come into court and use them ; and this 
ought to be kept constantly in view by the legislature in their 
enactments,—and by the courts in their establishment of rules. 
This assertion is founded upon the supposition, that the theory 
of our law is as above stated. If it be not so, then we have 
nothing to say on the point. But if it be so, we must plead 
guilty to the charge of radicalism in this matter. 

The plan of codification being now fairly about to be considered 
in Massachusetts, we shall conclude this notice, with an extract 
from an article prepared by Mr. Justice Story, for the Ency- 
clopedia Americana, in which that eminent practical Jurist, 
who certainly will not be suspected of radicalism, expresses 
his opinion, on the objects, practicability, and expediency, of 
codifying the common law. We hardly need add, that these 
sentiments fully accord with our own. 


“The legislative power of a government is generally co-extensive 
with its sovereignty ; and therefore embraces every thing, which re- 
spects the concerns of the society. But it is in fact employed, if not 
universally ,at least generally, in mere acts of amendment and supple- 
ment to the existing laws and institutions. _ Its office is ordinarily not so 
much to create systems of laws, as to supply defects, and cure mis- 
chiefs, in the systems already existing. 'The question is often discussed 
in our day, how far it is practicable to give a complete system of posi- 
tive law, or a complete code of direct legislation. And, if practicable, 
the farther question arises, how far it is desirable, or founded in sound 
policy. These questions have been the subject of ardent controversy 
among the civilians and jurists of the continent of Europe, living un- 
der the civil law; and, as may well be supposed, different sides have 
been taken, by men of distinguished ability and learning ; and the con- 
troversy is, and probably for a long period will be, pursued with great 
animation and powers of reasoning. In the countries governed by 
the common law, and especially in England and the United States, the 
same questions have of late been matter of wide discussion among the 
legal profession, as well as among statesmen, and a great diversity of 
opinion has been exhibited on the subject. It will be our object, in 
the sequel of these remarks, to put the reader in possession of some 
of the main grounds of the controversy. The legislation of no coun- 
try, probably, ever gave origin to its whole body of laws. In the very 
formation of society, the principles of natural justice, and the obliga- 
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tions of good faith, must have been recognised, before any common 
legislature was acknowledged. Debts were contracted, obligations 
created, property, especially personal property, acquired, and lands 
cultivated, before any positive rules were fixed, as to the rights of pos- 
session and enjoyment growing out of them. The first rudiments of 
jurisprudence resulted from general consent or acquiescence; and 
when legislation began to act upon it, it was rather to confirm, alter, 
or add to, than to supersede, the primitive principles adopted into it- 
We, in fact, know of no nation, or, at least, of no civilized nation, 
whose history has reached us, in which a positive system of laws, for 
the exigencies of the whole society, was coeval with its origin ; and it 
wouid be astonishing, if such a nation could be found. Nations, in 
their origin, are usually barbarous or rude in their habits, customs and 
occupations. . They are scanty in population and resources, and have 
neither the leisure, nor the inclination, nor the knowledge, to provide 
systems for future use, suited to the growing wants of society, or to 
their own future advancement in the arts. A few positive rules suf. 
fice, for the present, to govern them in their most pressing concerns; 
and the rest are left to be disposed of according to the habits and 
manuers of the people. Habits soon become customs; customs soon 
become rules; and rules soon fasten themselves as firmly upon the 
existing institutions, as if they were positive ordinances. Wherever 
We trace positive laws, in the early stages of society, they are few, and 
not of any wide extent; directions for special concerns, rather than 
comprehensive regulations for the universal adjustment of rights. No 
man can pretend, that, in Asia, any such universal rules were establish- 
ed by positive legislation, at the origin of the great nations by which 
it is peopled. The instructions of Mcses, as promulgated by divine 
authority, for the government of the Jews, are not (as every one per- 
ceives) designed for every possible exigency of contract, or right, or 
ipjury, or duty, arising ia the course of the business and history of that 
wonderful people. They are rather positive precepts, adapted to great 
occasions, and to govern those concerns which respected their wants, 
their spiritual advancement, and their duties as the chosen people of 
God. The Greeks are not known to us, in their early or later history, 
as having had a code of universal extent. ‘The Romans, in their early 
history, had few positive laws ; and those seem to have been borrowed 
from other sources. We ofien, indeed, see it stated, that the common 
law of England was originally formed from statutes now obsolete and 
unknown. But this assertion is wholly gratuitous. There is no rea- 
son to suppose, that, in the early history of its jurisprudence, more was 
done than is usual in other nations, at the same period of their pro- 
gress, such as the promulgating of some leading regulations, or the 
forming of some great institutions for the security of the public. In 
fact, a great portion of the English common law is of modern growth, 
and can be traced distinctly to sources independent of legislation. The 
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commercial law of England is not two centuries old, and scarcely owes 
any thing important to positive legislation. In truth, the formation of 
codes, or systems of general law, for the government of a people, and 
adapted to their wants, is a business, which takes place only in advanc- 
ed stages of society, when knowledge is considerably diffused, and 
legislators have the means of ascertaining the best principles of poli- 
cy and the best rules for justice, not by mere speculation and theory, 
but by the results of experience, and the reasoning of the learned and 
the wise. Those codes, with which we are best acquainted, are man- 
ifestly of this sort. The institutes, and pandects, and code of Justin- 
ian, were made in the latter ages of Roman grandeur—nay, when it 
was far on the decline,—not by in-tituting a new system, but by em- 
bodying the maxims, and rules, and principles, which the ablest jurists 
had collected in different ages, and from all the various lights of rea- 
son, and juridical decision and general experience. No man imagines 
that Rome, in her early history, was capable of promulgating, or of 
acting upon, such a system. And this system, large as it was, has no 
pretension to be deemed complete, even for Rome itself. It left an 
infinite number of human concerns undecided by its text, which 
were, of course, to be submitted to judicial decision, and to receive 
the judgment of the wise men, who should be called, from time to 
time, to declare the law er @quo et bono. It may indeed be assumed, 
as a general truth, that the body of every system of law, which has 
hitherto governed human society, had its origin as customary law ; 
and if it has ever assumed the form of positive legislation, it has been 
to give it greater sanctity and extent, as well as greater uniformity of 
operation. This is certainly true in respect to the common law. 
That system, as administered in I-ngland and the U, States, is,as com- 
pared with the positive code,or statutes, of an immeasurably wider 
extent, both in its principles and its practical operation. A man may 
live a century, and feel (comparatively speaking) but in few instances 
the operation of statutes, either as to his rights or duties ; but the com- 
mon law surrounds him, on every side, like the atmosphere which he 
breathes. Returning, then, to the question before stated, it may be 
inquired, whether it be practicable, in a refined and civilized state of 
society, to introduce a positive code, which shall regulate all its con- 
cerns. That such a code could be formed in a rude or barbarous age, 
so as to be adapted to all their future wants and growth, in passing 
from barbarism to refinement, seems absolutely incredible. That it 
could be formed in a refined age, when learning, and large experi- 
ence, and enlightened views, and a sagacious forecast, might guide 
the judgments of the legislature, is the point before us. In the first 
place, it has never yet been done by any people in any age. The two 
most illustrious instances of codification are that of Justinian and 
that of Napoleon. Neither of these purports to be a complete sys- 
tem of laws and principles, superseding all others, and abolishing all 
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others. As far asthey go, they purport to lay down positive rules, to 
guide the judgment of all tribunals, in cases within them. But other 
cases are left to be decided, as they may arise, upon such principles as 
are applicable from analogy, from reasoning, from justice, from the 
customary law, or from judicial discretion. A positive prohibition to 
decide, in cases not provided for by these codes, is not contained in 
either. But is it possible to foresee, or to provide beforehand, for all 
such cases? Society is ever varying in its occupations and concerns, 
in its objects and its pursuits, in its institutions, its pleasures, its inven- 
tions, its intelligence, and, in short, in innumerable relations and di- 
versities of measures and means. How is it possible to foresee, or to 
limit, these relations or diversities? How is it possible, especially in 
free governments, to reduce all human acts to the same positive ele- 
ments? to prevent contracts, and obligations, and rights, and equi- 
ties, and injuries, and duties, from becoming mixed up in ap infinite 
series of permutations and combinations? Until it has been ascer- 
tained what are the utmost limits of human relations, and these lim- 
its, with all their intermediate details, can be clearly defined, in every 
shade of difference, how can any system of laws be adequate to pro- 
vide for, or to guard them, or to fix the rights growing out of them ? 
To suppose that man is capable of all this, is to suppose that he is om- 
niscient, all-wise, and all-powerful; that he is perfect, or that he can 
attain perfection ; that he can see all the future in the past, and that 
the past is present to him in all its relations. The statement of such 
& proposition carries with it its own refutation. While man. remains 
as he is, his powers, and capacities, and acts, must forever be imper- 
fect. But it may be said, that a positive code may be framed, and a 
declaration made, that it shall be deemed the sole guide and rule, and 
that all other rules shall be prohibited. Certainly this may be done. 
But the effect of this would be, not to form a_ perfect code for all the 
future exigencies of society ; but to declare, that whatever was left un- 
provided for in the code should be neither matter of right nor wrong. 
It would be to declare, that, as to all other transactions, now and 
hereafter, society should be utterly lawless; and, of course, it would 
be to declare, that a system confessedly imperfect, and not meeting 
the wants or exigencies, the rights or the wishes of society, should 
still govern it, What would this be, but to provide a bad code for hu- 
man concerns, which it could not measure or manage? From these 
considerations, We may assume it as a concession granted on all sides, 
that a perfect code, to regulate all present, and, a fortiori, all future 
concerns of any civilized society, by positive rules, applicable to 
them, is morally impossible. The only real question is, whether a 
positive code can be provided, adequate, in a general sense, to the 
present known wants of society. That codes may be formed, more 
or less comprehensive, to regulate many or few concerns, to supply 
defects, or to give symmetry and order to the law on particular sub- 
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jects, cannot be doubted. It has been often done. Perhaps no civi- 
lized nation has ever existed, in which there was not, at the same 
time, a written and an unwritten law, or, in other words, a rule of pos- 
itive institution and a rule of customary law. All special decrees and 
ordinances of the sovereign power are of the former kind. Many 
subjects are of such a nature as to require some positive rule, seeing 
that natural law cannot fix them upon any invariable basis. For ex- 
ample, there is nothing inthe nature of things by which we can say, 
that land shall, in all possible states of society, descend to the possess- 
or’s heirs, or who those heirs shall be; that he shall have a right to 
dispose of them by testament or deed, and how that testament or deed 
shall be evidenced; whether bills of exchange and promissory notes 
shall be negotiable or not, and to what extent binding upon the par- 
ties. These subjects, in the origin of a society, must either be posi- 
tively provided for, or no rights can exist (strictly speaking) until they 
have become, by usage, fixed in a particular form. But most nations, 
with whose history we are acquainted, have had many positive laws. 
And to suit their institutions to the exigencies of society, in all its 
changes, there must be ordinances to change the old and to frame 
new rules. In ancient Rome, in the modern governments of conti- 
nental Europe, and especially in France and in England, great altera- 
tions have, from time to time, been made in the existing system of 
laws. Fundamental laws have been abrogated ; amendatory provis- 
ions have been established ; existing rules have been methodized, 
confirmed, explained, and limited ; and new rules prescribed for new 
eases. The ordinances of Louis XIV, of 1673 and 1681, on the sub- 
ject of maritime and commervial affairs, are striking instances of this 
sort. The abolition of feudal tenures; the regulation of uses and 
charities; the allowance of iast wills and testaments, made in a_pre- 
scribed mode; the provisions to suppress frauds, in the statute of 
frauds; the registration of conveyances of lands ; the negotiability 
of promissory notes ; and, above all, the positive enactments, various 
and almost innumerable, in the criminal code, are illustrations of the 
same fact, in the history of English legislation. All these statutes 
furnished, to a limited extent, a code on the particular subject. And 
we have recently seen, in the consolidation of the criminal laws of 
England into a few statutes, under the auspices of Sir Robert Peel, 
a striking instance of substantive codification of the criminal law of 
England, in many of its most important provisions. But the objec- 
tions often urged against codes, are not meant to be applied to legis- 
lation of this sort, but to systems, which are promulgated for the gov- 
ernment of the great concerns of nations, in all their various depart- 
ments and interests. How far this can be done, has been a matter of 
considerable theoretical discussion. But the question has been prac- 
tically answered by the celebrity of several positive codes. And 
among those whose success and wisdom have been most generally ac- 
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knowledged, are the code of Justinian and the code of Napoleon. 
That either of them furnishes complete rules for all the concerns of 
society, or excludes the necessity of judicial interpretation, or positive 
legislation, cannot be affirmed. That each of them covers a vast mass 
of the ordinary concerns of society, and fixes, positively and clearly, 
a great many wrongs and rights, and points out the proper redress, in 
cases where rights are to be vindicated and wrongs repressed, cannot 
well be denied. The question, then, is fairly presented, how far codes 
of this sort (the only ones which, in the actual state of society, are 
morally possible) are desirable, and founded in sound policy. It is 
here, that the advocates and the opponents of codes, under the juris- 
prudence of the common law, meet on debatable ground. The lov- 
ers of ancient institutions, of existing laws, of customary principles, 
oppose codes as inconvenient and unnecessary. They hold them to 
be inconvenient, because they fix a stubborn rule, which shall govern 
future cases, instead of leaving them open to the free operations of 
the common law, which adapts itself to all the circumstances of the 
age. They maintain, also, that codes are unnecessary; for, so far as 
there is any rule, it is already known in the common law ; and _ posi- 
tive legislation cannot make it more so. It is added (and it is true), 
that law is gradually formed, and must differ in different ages, accor- 
ding to the different circumstances of society ; that it must be varied 
according to the progress or regress of a nation; that it can rarely 
settle comprehensive principles ; and must, by degrees, thread its way 
through the intricacies of human actions; and that an inflexible rule 
might work quite as much mischief as none at all ; that no legislature 
can make asystem half so just, or perfect, or harmonious, both from 
want of time, and experience, and opportunity of knowledge, as 
judges, who are successively called to administer justice, and gather 
light from the wisdom of their predecessors. Most, if not all, of these 
suggestions, may be admitted to be correct, and yet they do not settle 
the controversy. In the first place, the objectors must admit, that, 
under the common law, there are positive statutes, which regulate 
many great concerns and rights of the countries governed by it. The 
descent and distribution of real estates, the making of last wills and 
testaments, the forms and ceremonies attendant upon conveyances of 
real estate, to say nothing of other important subjects, are, in every 
one of the U. States, provided for by positive statutes. Here we have 
a rule, which is absolute and inflexible. To say, that, if found incon- 
venient, it may be altered, so as to suit the future interests of the par- 
ticular state, is, in effect, no argument at all; for the same may be 
said as to any provision of a systematic code. No code is supposed 
to be unalterable. Again, if it be said, that the legislature may, and 
often does, in an early stage of society, fix great principles and _ insti- 
tutions, and then leaves the rest to judicial decisions, and thereby 
shows its wisdom, the true answer is, that the same reasoning applies 








1836.] Codification of the Common Law. 123 


to all codes, however extensive, if they leave the judicial tribunals at 
liberty to decide upon new cases, not governed by, or necessarily in- 
cluded in, the terms of the code. So far as the legislature has laid 
down principles (whether more or less extensive is of no conse- 
quence), these govern; beyond them, all is Jeft as before. Again, the 
common law is itself, as fur as it goes, a system of rules. These rules 
are fixed, certain, and invariable, as to all cases falling within them. 
They are quite as unyielding as any code can be. When the com- 
mon law has declared that the eldest son shall be the sole heir, and 
that the half-blood shall not inherit, a court has no more liberty to de- 
part from these rules, or to refuse to apply them to any case falling 
within them, upon any notion of hardship, or inconvenience, or ill 
adaptation to the exigencies of society, than it has a right to say, that 
a last will and testament shall be good, though not executed accord- 
ing to the requirements of a statute. In each case, it is bound, and 
bound to the same extent. If the question were, whether a positive 
code should contain a clause prohibiting courts of justice from de- 
ciding upon cases not within the purview of the code, there might be 
much to urge against the policy and reasonableness of such a clause ; 
but it would furnish no objection to other parts of the code. The 
only point, with reference to a code, which, under this aspect, would 
deserve consideration, is, how far it would be desirable to provide for 
cases which may be foreseen, but have not, as yet, actually been sub- 
jected to legislative decision. On one side, it may be said, that it 
would be best to leave all such cases to be decided,as they arise, 
upon the result of human experience and human judgment, then act- 
ing upon all the circumstances. On the other hand, it may be said, 
that it is better to have a fixed, present rule, to avoid litigation, and to 
alter it in future, if unexpected inconveniences should arise. The 
reasoning on each side is sound, when applied to particular cases. On 
each side, it admits of question, when applied to all cases. It may 
be best, in many cases, to leave the rule to be made, when the case 
arises in judicial controversy. In others, it may be far better to estab- 
lish a present rule, to clear a present doubt, or fix a limit to what is 
now uncertain. Take the case of a bill of exchange, or promissory 
note ; and suppose the question were, at what time demand of pay- 
ment should be made, when it was payable on time, and no rule ex- 
isted, and yet there was an immense amount of property dependent 
upon having a fixed, uniform rule; and, until so fixed, there must be 
endless litigation. Can any one doubt of the benefit of a rule, such 
as is now fixed in the commercial law of our country, for the purpose 
- of securing certainty, viz. that payment must be demanded on the 
day on which it becomes due. On the other hand, suppose it were 
now proposed to make a law, fixing what should be the rate of wages 
in all future times, in all private employments ; would it not, at once, 
occur to be impolitic to act upon a rule, the effects of which might 








124 Codification of the Common Law. [ April, 


immediately, or in future, press unequally and injuriously upon dif- 
ferent interests in society ? Again, it is said to be unnecessary to re- 
duce the rules of the common Jaw to a code, for they are as certain 
now as they would be in a positive code. They are even more so, be- 
cause the legislature cannot be presumed able to lay down a positive 
rule, with all the limitations and qualifications of the common law. 
Now, both of these suggestions admit of a satisfactory answer. If 
the rule exists, and has certainty in the common law, it can be stated. 
If there are any known exceptions, limitations and qualifications, 
upon a rule, those also can be stated. If nothing beyond a particular 
limit is known, then legislation can, at least, go to that limit. And as 
to all other cases, the same uncertainty exists, both at common law 
and in legislation. ‘The difficulty of the argument consists in assum- 
ing, that, because the legislature has prescribed the same rule as the 
common law, the courts are thereby prohibited from doing what they 
possessed the power to do before, in the absence of any rule, viz. to 
find out what is the rule that ought to govern. Now, the legislature 
may as well leave this power in the courts, after a code, as the com- 
mon law ; and it will be best, unless there isa positive prohibition to 
the contrary. The other part of the suggestion applies only to the 
point, whether the code is well or ill formed by the legislature. If 
badly formed, it will, of course, be proportionally bad ; but that fur- 
nishes no objection to a code, but tothe mode in which it is executed. 
Then, again, as to the suggestion that it is unnecessary, because the 
rule already exists in the common law, and has certainty: to this sev- 
eral answers may be given. In the first place, if it be conceded, that 
there is entire certainty in the rule, at common law, there can be no 
harm in making the rule positive. It may do good; for it will instruct 
many, in and out of the profession, in respect to their rights and duty, 
who are now sadly ignorant of both, or are liable to be misled by 
their imperfect inquiries, or their limited sources of information. 
Every man may be able to peruse a concise text ; but every man may 
not have leisure or ability to study a voluminous commentary. Be- 
sides, even in relation to the doctrines of the common law, many of 
them lie scattered in different cases, and many of them are not so 
clear as not to admit of different interpretations, by minds of differ- 
ent learning and ability. Even lawyers of great research and accura- 
cy, especially where the doctrine, though on the whole clear, is mat- 
ter of deduction and inference, may not, at once, come to the correct 
conclusion ; and others of less learning and ability may plunge into 
serious errors. Now, it would be no small gain to have a positive 
text, which should give, in such cases, the true rule, instead of leav- 
ing it open to conjecture and inference by feeble minds. Again 
there are many subjects of great intricacy and complexity, which 
can be fully mastered only by very able minds, resting, as they do, 
upon nice, and, sometimes, upon technical reasonings, not seen by the 
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common reader. In such cases, the text may admit of very exact 
statement, but the commentaries necessary to deduce it, may be ex- 
ceedingly elaborate. The demonstration, or last result, may be clear, 
but the steps in arriving at it, exceedingly perplexed and embarrassing. 
It may require an analysis by the greatest minds to demonstrate ; 
but, when once announced, it may be understood by the most com- 
mon minds. For instance, the subject of contingent remainders and 
executory devises is of uncommon complexity in. the common law, 
and many a lawyer may read Mr. Fearne’s admirable treatise on the 
subject, without feeling competent to expound all its doctrines. And 
yet, put every principle into a positive text, with all its limitations and 
restrictions (not to be made out by argument and inference, but given 
in a direct form), and his labors and his reasoning would be materi- 
ally abridged, and certainty exist where darkness before overshadow- 
ed his mind. Again, the common law has now become an exceed- 
ingly voluminous system ; and as its expositions rest, not on a positive 
text, but upon arguments, analogies and commentafies, every person, 
who desires to know much, must engage in a very extensive system 
of reading. He may employ half his life in mastering treatises, the 
substance of which, in a positive code, might occupy but a few hun- 
dred pages. The codes of Justinian, for instance, superseded the 
camel-loads of commentaries, which were antecedently in use, and 
are all now buried in oblivion. The Napoleon codes have rendered 
thousands of volumes only works of occasional consultation, which 
were before required to be studied very diligently, and sometimes in 
repeated perusals, Again, what is to be done in the common law, 
where there are conflicting decisions on the same point, or converg- 
ing series of opposite doctrines, approaching towards aconflict ? The 
rule is here confessedly uncertain. Why should not the legislature 
interfere, in such a case, and fix a rule, such as, on the whole, stands 
upon the better reasoning, and the general analogies of the law? 
In point of fact, this isoftendone. Declaratory laws, in form, are un- 
usual among us; but Jaws to clear doubts and difficulties are very 
common, Such interferences ought, doubtless, to be made with cau- 
tion and prudence, and great deliberation. But this furnishes no just 
objection to a reasonable exercise of the power. But in the practice 
under the common law, there is a still stronger ground for interfer- 
ence. In the first place, what the common law is, is always open to 
question ; and if authorities are suggested on either side, it is common 
enough to find the rule deduced from them, doubted, denied, or ex- 
plained away, by parties in an opposite interest. Courts are bound to 
hear as well as to decide ; and although a court may think the rule 
of the common law clear, from their own prior researches and rea- 
soning, it will rarely feel at liberty to stop eminent counsel, when they 
deny the rule, or seek to overthrow the authorities and reasonings by 
which it is supported. The spirit of our tribunals, and the anxious 
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desire, not only to do, but to appear to do justice, lead toa vast con- 
sumption of time in these discussions. If the legislature had once 
recognised the rule in a positive code, there would be an end of all 
such reasoning. The only question which could remain, would 
be, whether the rule were applicable to the case. In the next 
place, there are, upon some doctrines of the common law, a vast 
multitude of authorities to examine, compare and understand, 
which requires not only great diligence, but great skill. In some 
cases, there are shades of difference fit for comment ; im others, obi- 
ter dicta, which are to be qualified ; in others, doubts thrown out upon 
collateral heads; in others, reasoning not altogether satisfactory. 
Under such circumstances, what is to be done? The advocate on 
the one side comments on every case, and the language of every 
judge, which furnishes any color of support for his client. His argu- 
ments must be met and answered on the other side, not only because 
no advocate can know what the judges will decide, but what will be 
the influence upon their minds of a dictum, or doubt, or incidental re- 
mark or reason. It is indispensable, therefore, to examine the whole, 
although, perhaps, neither party doubts what the amount of authority, 
on the whole, supports. On one point (we believe) a learned Eng- 
lish judge said, many years ago, that there were then more than 170 
authorities. It is most probable that the number is now doubled ; 
and yet,upon this very point, a legislative enactment of three lines 
might put controversy at rest forever. Perhaps no man in or out of 
the legal profession would now doubt what the rule oughtto be. The 
difficulty is, that a rule has either been adopted which works incon- 
veniently in particular cases, or a rule has grown out of a hasty ad- 
judication, which subsequent judicial subtilty bas been desirous of 
escaping from ; but it is not easy to do so, without breaking in upon 
the acknowledged force of the rule. Hence distinctions, nice, and, 
perhaps, not very satisfactory, are found, as blemishes in some parts 
of the law, which need the legislative hand to extirpate or correct 
them. But it has been urged, as has been already incidentally notic- 
ed, that it is a great advantage to have lawa flexible system, which 
will yield to the changing circumstances of society ; and that a writ- 
ten code gives a permanence to doctrines, which would otherwise be 
subject to modification, so as to adapt them to the particular charac- 
ter of thetimes. This objection has been already in part answered. 
In respect to the common law doctrines, they cannot now be changed, 
whatever may be the changes of society, without some legislative en- 
actment. They furnish a guide to all cases governed by them, until 
the legislature shall promulgate a new rule. Courts cannot disturb 
or vary them; and the question of their application to new cases is 
equally open, whether there be, or be not a code. The legislature 
can, with the same ease, vary its code as its common law. It can re- 
peal, amend or modify either. But another principal objection is 
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often suggested, and that is, that all the parts of the common law are 
not in a state susceptible of codification ; and that, as we cannot form 
a complete system of it, one great object of a code must fail. It may 
be admitted, that some parts of the common law are too imperfectly 
settled in principles, and too little understood in practice, to allow of 
any exact codification. But these parts are principally obsolete, or of 
rare occurrence and application in the common business of life; so 
that, if they admitted of being reduced to a text, it may be well 
doubted if they were important enough to deserve it. There are 
other parts, again, Which have grown up in modern times, which may 
be admitted to be yet in an immature and forming state, in respect to 
which, perhaps, it were better to wait the results of experience, than 
to anticipate them by positive law. Conceding all this, it falls far 
short of establishing the inutility of a code in other departments of 
the common law, not open to the like objections. Because we can- 
not form a perfect system, does it follow that we are to do nothing? 
Because we cannot, without rashness, give certainty to all possible or 
probable details of jurisprudence, shall we leave every thing uncer- 
tain and open to controversy? There is not a single State of the 
Union that has not repeatedly revised, changed, and fixed, in a posi- 
tive code, many of its laws. The criminal code has almost every 
where received, in some of its principal branches, a methodical form. 
Virginia, long ago, reduced some important portions of her law to a 
positive text. New York has recently gone much farther, and, in the 
form of a revised code, made very extensive alterations in her com- 
mon law, as well as in her statutable law. England, in our own time, 
has consolidated the most important heads of her criminal jurispru- 
dence, in a new and methodized text. No man can doubt, that re- 
visions of this sort may be useful, and, indeed, indispensable for the 
wants and improvements of society, in its progress from one stage to 
another. The question of more or less is a mere matter of expedien- 
cy and policy. It is not a little remarkable, that, in England, almost 
every change in the general structure of her laws, by positive legis- 
lation, has, in all ages, met with a similar objection and resistance, 
and, when once adopted, has been generally, if not universally satis- 
factory. Butthere are many branches of the common law which 
can, without difficulty, be reduced to a positive text. Their main 
principles are embodied in treatises, accurate and full, and there can 
be no want of learned men ready to form an outline of them for the 
consideration of the legislature. Our commercial law is generally in 
this state. The law of bills of exchange and promissory notes, of in- 
surance, of shipping and navigation, of partnership, of agency and 
factorage, of sales, of bailments, and many kindred titles, admits of 
codification to a very high degree of certainty; and yet, in these 
branches, there is still room enough to controvert particular decisions 
and authorities, to make it desirable to give a positive sanction to the 
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better doctrine, and thus to save the profession from laborious re- 
searches, and the public from expensive litigation. The ordinance of 
Louis XIV, on commercial law, dried up a thousand sources of dis- 
putation; and the present code of commerce of Irance has settled, 
in a positive manner, most of the questionable points, which had 
been found unprovided for by that ordinance, and were resigned to 
judicial decision in the intermediate period.’ Besides, a code furnish- 
es the only safe means of incorporating qualifications upon a general 
principle, which experience has demonstrated to be proper and poli- 
tic. Courts often lament that a principle is established in too broad 
terms for the public good, and yet do not feel themselves at liberty to 
interpose exceptions which the principle does not sanction.—This 
article has already spread out into a great length, and must now be 
closed. The result of the whole view, as to codes, is, that neither the 
friends nor the opponents of them are wholly right in their doctrines 
or their projects; that, in every civilized country, much may be done 
to simplify the principles and practice of the law by judicious codifi- 
cation, and to give it uniformity and certainty ; that How much ought 
to be done ? isa question not admitting of any universal response, 
but is, or may be, different as to different countries, or, in different 
ages, as to the same country ; that every code, to be useful, must act 
upon the existing institutions and jurisprudence, and not, generally, 
supersede them ; that what, with reference to the customs, habits, 
manners, pursuits, interests, and institutions of one country, may be 
fit and expedient, may be wholly unfit and inexpedient for another ; 
and that the part of true wisdom is, not so much to search out any 
abstract theory of universal jurisprudence, as to examine what, for 
each country in particular, may best promote its substantial interests, 
preserve its rights, protect its morals, and give permanence to its lib- 
erties.” 

The report, which we have above noticed, was accompani- 
ed by a resolve, providing for the appointment by the gov- 
ernor of three commissioners, to revise and digest the common 
law, and, from time to time, to report their doings to the gen- 
eral court. This resolve was not adopted. The following 
was substituted for it and passed both branches of the gener- 
al court, viz. : 


“ Resolved. That his Excellency, the Governor, be authorized to 
appoint, with the advice and consent of council, five commissioners, 
whose duty it shall be to take into consideration the practicability and 
expediency of reducing to a written and systematic code, the com- 
mon law of Massachusetts, or any part thereof, and to report there- 
on to the next legislature, subjoining to their report a plan or 
plans, of the best method in which such reduction can be accom- 
plished.” Le 8. C. 
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ACCOUNT STATED. 

A. being seised of lands, in trust to pay the net rents to B,, received 
271. rent, and paid 10/. into a bank, with directions for it to be paid 
to B. on his giving a receipt for 271.: Held, that this was evidence 
of an acknowledgment of a debt to B., on which B. might maintain 
an action on an account stated. Held, also, that A. was precluded 
from showing that at the time of the acknowledgement no balance 
was in fact due to B. Roper v. Holland, 4 N. & M. 668, 

ACT OF PARLIAMENT. 

(Mode of assessing compensation under local act.) By a local act, pow- 
er was given to a company to take lands for the purpose of making 
a railway, on giving compensation ; and it was enacted that if the 
parties could not agree, a jury should be summoned to assess the 
value of the land, and to assess compensation for the injury which 
parties interested in the land would sustain by the execution of the 
act; which value of the land and compensation they were required 
to ascertain and settle sepurately. The company wanted land in 
which a market gardener had a term of years; and a jury summon- 
ed under the powers of the act gave a verdict for an entire sum, as 
a satisfaction for all losses and damages, not having been called on 
by either side to separate their verdict: Held, that the company 
could not treat this verdict as a nullity, and require a new jury to 
be summoned. In re London and Greenwich Railway Company, 4 


N. & M. 458. 
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AFFIDAVIT. 
1. (Addition of deponent.—Signature.) “ Assessor” is not a suffi- 


cient description of a deponent in an affidavit. But if the affidavit 
be joint, an objection to the description of one of the deponents 
does not render the statements of the others inadmissible. 

It was held to be no objection to an affidavit that it was signed 
in a foreign character, and that the jurat contained no statement to 
show that the deponent was a foreigner, and that the writing in 
question was hissignature. .Vathan v. Cohen, 3D. P. C. 370. 


2. (Erasure or interlineation.) The alteration of a figure in the date 


of the jurat, by writing one figure upon the other, was held not to 
constitute either an erasure or an interlineation within the meaning 
of the rule. Jacob vy. Hungate, 3 D. P. C. 456. 


. (Illiterate deponent.—Jurat.) If an illiterate person is sworn either 


in Court or before a commissioner, the fact of the affidavit being 
read over to him, and his understanding it, must be stated in the 
jurat. Haynes v. Powell, 3 D. P. ©. 599. 

\ 


AGREEMENT. 


(Construction of.) Assumpsit on an agreement, whereby the defend- 


ant agreed to sell, and the plaintiff to buy, “all the naptha which 
the defendant might make from the Ist June next, during the term 
of two years, say from 1000 to 1200 gallons per month, at the rate 
of 2s. 6d. per gallon,” &c.; and it was agreed, that should the 
plaintiff be desirous of dissolving the said contract before the ex- 
piration of the said term, he should be at liberty to do so on giving 
the defendant three months’ notice. The declaration averred, that 
the quantities of naptha which the defendant ought to have made 
during a period of ten months, under the agreement, at the rate of 
from 1000 to 1200 gallons per month, and to have sold and deliver- 
ed to the plaintiff, amounted to a much larger quantity than he had 
sold and delivered, viz. 7000 gallons more; yet that the defendant 
had not sold and delivered the same to him: Held, on demurrer, 


that the declaration could not be supported. Gwillim v. Daniel, 
2C., M. & R. 61. 


ARBITRATION. 
1. (Of matters in difference.—Finality of award.) In an action for 


work and labor, money paid, &c. against two partners, all matters 
in difference in the cause between the parties were referred to a le- 
gal arbitrator. In the particulars of demand in the action, and be- 
fore the arbitrator, credit was claimed by the plaintiff for the 
amount of certain checks given to one of the defendants. The 
arbitrator awarded a certain sum to the plaintiff, but specially stated 
in the award, that the checks, or the money paid in respect there- 
of, were claimed as matters in difference in the cause, and declared 
and determined that they were not matters in difference in the 
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cause : Held, that the award was not final, and was therefore void. 
Samuel v. Cooper, 4 N. & M. 520. 

2. (Enlargement of time for award.) Where the time for making an 
award is enlarged by the arbitrator without strictly complying with 
the directions of the order of reference, but the time is subsequent- 
ly again regularly enlarged with the consent of the parties, no ob- 
jection can be made to the award on the ground of the first irreg- 
ular enlargement of time. Benwell v. Hinrman, 3 D. P. C. 500. 


3. (Costs.) Where an arbitrator to whom a cause was referred by 
order of nisi prius, took no notice in his award of a power given 
him by the order to give the defendant his costs on the ground of 
an excessive arrest, but did dispose of the general costs of the cause, - 
the Court refused to interfere to give the defendant his costs. 
Greenwood v. Johnson, 3 D. P. C. 606. 

ARREST. 


1. (Privilege from.) Where a party arrested while privileged from ar- 
rest has paid money into Court, by permission of a judge, to obtain 
his discharge, he is entitled, upon application to the Court, to have 
the money restored to him. Pitt v. Coombs,4 N. & M. 535. 

2. (After giving time.) A defendant is not entitled to be discharged 
out of custody on the ground that the plaintiff arrested him after 
he had consented to give him time to pay the debt, which had not 
elapsed. Uda v. Nelson, 4 N. & M. 637. 

3. Semble, that to constitute an arrest, the warrant must be produced: 
and the closest watching is not sufficient. Robins v. Hender, 3 D. 
P. C. 543. 

ASSUMPSIT. 

( Consideration.) Where a declaration in assumpsit states several mat- 
ters as a consideration for the defendant’s promise, though all be not 
good, yet if a sufficient consideration remains, it is enough to sup- 
port the promise laid in the declaration. 

It is only in cases of erecuted cons derations that it is necessary 
to state that the consideration for the defendant’s promise moved 
at the defendant’s special instance and request. King v. Sears, 
2C.,M. & R. 48. 

ATTORNEY. 


1, (Obligation upon, to deliver up deeds, &c. to client.) Where a rule 
nisi calling on an attorney to show cause why he should not de- 
liver up deeds, &c. to his client, has been obtained and enlarged, 
he may show for cause that in the intervening vacation he was, 
by an order of the Court of Chancery, required to deliver the same 
deeds, &c. into the hands of an officer of that Court, on a day ear- 
lier than that on which such cause is shown.—And this was held a 
sufficient answer to the application. 
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An attorney cannot retain against an executor and devisee in trust, 
deeds, &c. delivered to him by the testator as his attorney, on the 
ground of an equitable interest under the trusts personally vested in 
him, the attorney. In re Walmesley, 4 N. & M. 543. 

2. (Privilege of.) ‘Trespass is not maintainable by an attorney for hold- 
ing him to bail, notwithstanding his privilege. Noel v. Isaac, 1 C., 
M. & R. 753. 

3. (Striking off the roll.) It was held to be no ground for striking an 
attorney off the roll, that he had brought several qui tam actions for 
large penalties, and made offers to compromise them. Smith v. Gil- 
lett, 3 D. P. C. 364. 

4. (Liability of, for giving false residence of client.) An attorney who 
gives a false residence of his client, without using proper means to 
ascertain its correctness, subjects himself to the costs which may be 
incurred by moving for an attachment against him: but he is not lia- 
ble to pay the costs of the action if he is bona fide unable, after pro- 
per inquiry, to give his client’s residence. Neal v. Holden, 3 D. P. 
C. 493. 

5. (Changing attorney.) If the attorney on the record is changed with- 
out an order, but the opposite party treats the new attorney as the 
attorney in the cause, he cannot afterwards object that no order was 
obtained. Farley v. Hebbes, 3 D. P. C. 538. 

BANKER. 

(Liability of, to customer.) The plaintiff, a customer of the Bank of 
England, was in the habit of making his acceptances payable there. 
One of them was presented at eleven in the morning, and dishonor- 
ed for want of assets. At six in the evening of the same day it was 
presented again by a notary, when the same answer was given by a 
person stationed for that purpose. It was proved not to be the cus- 
tom for the Bank to pay bills after the hours of business (five o’clock) : 
Held, that the Bank, though they had received assets before six 
o’clock, were not bound then to pay the bill. But semble, it was their 
duty to have informed the notary that they had received assets, and 
that the bill would be paid the next day. (7 East, 385; 1M. &S. 
28; 2 Chit. R. 125; 6 M. & 8.44.) Whitaker v. Bank of England, 
1C., M. & R. 744. 

BANKRUPTCY. 

(Damages in trover by assignees.) In trover by assignees against the sher- 
iff for goods seized and sold by him after an act of bankruptcy, the 
jury may deduct, in their estimate of the damages, the expenses of 
the sale. Clarke v. Nicholson, 1 C., M. & R. 724; 3 D. P. C. 454. 

BILL OF EXCHANGE, 

1. (Notice of dishonor.) Notice of dishonor of bill is sufficient if given 
by any one who is a party to the bill, and need not proceed either 
immediately or derivatively from the holder. (4 Campb. 87 ; 2 Campb, 
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373; 1 Stark. N. P. C. 34; 1 T. R. 167; 7 Ves. jun. 597 ; 2 Campb. 
177, contra.) Chapman vy. Kean, 4 N. & M. 607. 

2. (Same.) In an action by indorsee against acceptor, evidence was 
given of a conversation between the defendant and A., in which the 
defendant stated, as one-of several defences he had to the action, 
that the plaintiff “had not sent the letter to him in time.” This 
having been left to the jury (after objection,) as evidence of due no- 
tice of dishonor, and a verdict having been found for the plaintiff: 
Held, (Lord Denman dissenting,) that the jury were not warranted 
in presuming that due notice had been given. Braithwaite v. Cole 
man, 4 N. & M. 654. 

3. (.dlteration of.) A bill drawn and accepted for value, was altered 
by the drawer, and thereby vitiated : Held, that the drawer, after the 
day of payment had passed, might, on the dishonor of the bill, sue 
the acceptor on the original consideration. Atkinson v. Hawdon, 2 
C., M. & R. 409. 

4. (Plea of want of consideration.) Indorsee v. Acceptor. Plea, that 
there was not at any time any consideration for the defendant’s ac- 
cepting or paying the bill, or any part thereof: Held bad on special 
demurrer. (5 Moo. & Se. 97.) Reynolds v. Iwimey, 3 D. P. C. 453. 

BRIDGE, 

What is a county bridge.) Though there cannot be a bridge which the 
county is bound to repair, where there is no cursus aqua, yet it is a 
question of fact in each case whether an arch thrown over a cursus 
aque is such a bridge or not; and the fact of the arch having no 
parapets will not of itself prevent its being a county bridge. The 
King v. Inhabitants of Whitney, 4 N. & M. 594, 

COPYRIGHT. 

(Of engraver.) No copyright vests in the engraver of a print under 17 
Geo. 3, c. 57, unless the date of the first publication thereof be en- 
graved thereon. It is therefore a good plea to an action on the case 
for pirating such print, that the plaintiff has not the sole right of 
printing, &c., by reason that no date is engraved on the print. (4 
Bingh. 234.) Brookes v. Cock, 4 N. & M. 652. 

COSTS. 

( Of witnesses.) A master ofa vessel detained here as a necessary wit- 
ness, was allowed, on taxation of costs, the expenses of his living 
here and his travelling expenses, and disallowed a claim for wages, 
which, if he had sailed, he would have been entitled to: Held, that 
the taxation was proper. White v. Brazier, 3 D. P. C. 499. 

COVENANT. 

(Assignment of breaches.) A. and B., lessees of a coal mine, A. being 
also lessee in trust for himself and B., of adjoining land, necessary 
for the working of the mine, covenanted with C. that he would do 
nothing whereby an annuity, charged upon the profits which, after 
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payment of rent, taxes, &c., then charged thereon, might be made 
under the leases of the mine and land, by the sale of the coal or 
otherwise, (with power of entry on the mine, &c., and sale, in case 
the annuity should be in arrear,) might beimpeached. In an action 
on the covenant, C. assigned as breaches, first, that A. surrendered 
the land, and took a new lease to himself and B. jointly, in trust for 
other persons, whereby the annuity became and was impeached, and 
the plaintiff lost his remedy to enforce it; secondly, that A. and B. 
accepted a new lease of the land at an increased rent, and in other 
respects on jess advantageous terms, for the fraudulent purpose of 
obtaining from the lessor a demise of mines under the land on terms 
advantageous to A. and B., whereby the annuity became and was 
impeached ; thirdly, that A. and B. assigned such last-demised mines 
and the land to D., whereby the annuity became and was impeach- 
ed: Held, that the declaration was insufficient, for not showing in 
what manner the acts complained of operated to impeach the an- 
nuity. Held, also, that it was not ground of demurrer that the de- 
claration omitted to allege that any profits had been made on the 
mine, although such allegation would have been necessary in an 
action to recover arrears of the annuity. Pitt v. Williams, 4 N. & 
M. 412. 

CUSTOM. 

(Exclusive privilege of town-crier.) A custom that the town-crier of a 
corporate town shall have the exclusive privilege of procliiming, by 
the sound of the bell, the sale of all goods brought into the borough 
to be sold by auction, is good in law. (Willes, 666; 1 Doug. 132; 
1 Ventr. 21, 195; 1 Str. 462; 4 B. & A.438; Bac. Abr. Offices (A. ).) 
Jones v. Waters, 1 C., M. & R. 713. 

DETINUE. 

1, (Pleading in.) In detinue, a plea that the plaintiff did net deliver 
the goods to the defendant, is bad on general demurrer. (1 Tyrw. 
445; Willes, 118.) Walker v. Jones, 4 Tyrw. 915. 

2. (Staying proceedings in.) In an action of detinue for deeds, the 
Court will, on delivering up of a portion of them, either stay proceed- 
ings, or put the plaintiff under terms, if he insists on proceeding, in 
order to prevent his obtaining an undue advantage. Phillips v. Hay- 
ward, 3 D. P. C. 362. 

DEVISE. 

1, (Estate in fee or for life.) Testator gave a pecuniary legacy to his 
heir-at-law, and directed that his debts and funeral expenses should 
be paid and discharged by his executrix thereinafter mentioned. He 
then gave to his daughter E. S., whom he made, constituted and 
ordained his executrix, all and singular his lands, tenements and 
messuages, to be by her freely possessed and enjoyed: Held, that 
she took a life-estate only. Doe d. Ashby v. Baines, 2 C., M. & R. 
23. 
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2. (Same.) Devise of a house, &c. to B., his heirs and assigns for ever, 
with the intention that he may enjoy the same during his life, and 
by his will dispose of the same as he thinks proper. B. takes an es- 
tate in fee, and not merely an estate for life with a testamentary 
power of appointment. Doed. Herbert v. Lewis, 4 N. & M. 696. 

DISTRESS 

(Right of, how suspended.) The giving of a promissory note by the 
tenant to the landlord for rent in arrear, does not of itself suspend 
the right of distress till the note is due. (Bull. N. P. 182,a; 2 Ves. 
& B. 416; 5 T. R. 513; 2 Chit. Rep. 245; 1 Salk. 325; Cowp. 47.) 
Davis v. Gyde, 4 N. & M. 462. 

EASEMENT. 

(Extinguishment of, by unity of possession.) A unity of possession of 
the land from which, and of the land over which, an easement ex- 
ists, does not extinguish but only suspends the easement, where the 
party is seised in fee of the one parcel, and only possessed for the 
residue of a term of the other. 

A right to have the droppings of rain falling from a man’s wall 
upon the premises of another, is not destroyed by his raising the 
height of the wall. Thomas v. Thomas, 2 C., M. & R. 34. 

EJECTMENT. 

1. (Adverse possession) Lessee for years determinable on lives, at a 
nominal rent, falsely asserting that one of the cetteux que vie is 
alive, holds over for twenty years, without paying the reserved rent. 
The lessor, having notice of the determination of the lives, grants a 
fresh lease to another person, who neglects to enter for the twenty 
years: Held, that the possession of the lessee holding over was not 
an adverse possession to the reversioner. J'he King v. Inhabitants 
of Arbridge, 4 N. & M. 477. 

2. (Service.) The declaration was served on the son of the tenant in 
possession before the first day of term, and the tenant, after that 
day, acknowledged that he had received it, but not when: Held in- 
sufficient to entitle the plaintiff to a rule for judgment against the 
casual ejector. Doe d. Marshall v. Roe, 4 N. & M. 553. 

3. (Service.) Where a portion of the premises in ejectment consisted 
of uninhabited and unfinished houses, the Court will not allow the 
affixing of the declaration on the doors of those houses to be deem- 
ed good service. The party should have proceeded as in the case 
of a vacant possession. Doe d. Showell v. Roe, 2 C., M. & R. 42. 

4. (Service on wife.) Where the wife on the premises, having received 
the declaration, prevented the person serving it from giving an ex- 
planation or reading it over, the service was held sufficient. Doe d. 
George v. Roe, 3 D. P. C. 541. 

5. (Service.) One of. the tenants in possession was a Welchman, who 
did not understand English; the party making the service did not 
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understand Weich ; he therefore desired another tenant to interpret 
to the former the nature and object of the declaration ; and deposed 
that he heard and saw the tenant speaking, and, as he believed, in- 
terpreting the explanation which he, the deponent, gave: Held suf- 
ficient. Doe d. Probert v. Roe, 3 VD. P. C. 335. 

6. (Service—Misnomer in notice.) The notice was directed to John C. : 
the name of the tenant was Thomas C. The party serving, how- 
ever, informed him that he was the person meant by the notice: 
Held sufficient. Doe d. Frost v. Roe, 3 D. P. C. 563. 

7. (Service.) If the tenant in possession by fraud or violence prevents 
a complete and regular service, judgment may still be had against 
the casual ejector. Doe d. Frith v. Roe, 3 D. P. C. 569; and see 
Doe d. Wills, v. Roe, ib. 582. 

8. (Service.) Where the service was on the son [or agent] of the ten- 
ant on the premises, and it clearly appeared that the tenant was keep- 
ing out of the way to avoid service: Held swflicient for a rule nisi, 
to be served in the same manner. Doe d. Luff v. Roe, 3D. P. C. 
575; Doe d. Morpeth v. Roe, tb. 577. 

EVIDENCE. 

1. (To support bad plea.) If issue be taken on a plea which is bad be- 
cause repugnant to the admission of the parties on the record, the de- 
fendant cannot be shut out from giving evidence, relevant to the is- 
sue, in support of such plea. Bowman vy. Rostrow, 4 N. & M. 551. 

2. (Of reputation.) Evidence of reputation is not admissible on a 
question whether, by custom, the sheriff of a county, or of a city 
within it, was bound to do execution on criminals condemned to 
death by a judge of gaol delivery, at the assizes for the county ; for 
it is not a question of public right. Rex v. Antrobus, 4 N. & M565. 

3. (Variance.) A plea to a declaration for work and labor, set out an 
agreement that the pfaintiff should mot be paid unless the work were 
completed within fourteen days before Michaelmas-day, The evi- 
dence was of an agreement that he should not be paid unless the 
work should be completed fourteen days before Michaelmas-day : 
Held, that the evidence did not support the plea. Thomas v. Lam- 
bert, 4 N. & M. 59%. 

4. (Secondary evidence—.Notice to produce.) In ejectment by the heir 
of A., the defendant set up a will of A., by which he devised his 
real estate in fee to B., through whom the defendant claimed. One 
of the attesting witnesses to this will stated that he prepared it; and 
that a fortnight after its execution he prepared another will for A., 
which A. executed and delivered to him, end which the witness, on 
A.’s death, delivered to B. No notice was given to the defendant to 
produce this last-mentioned will: Held, that the plaintiff’s counsel 
could not ask the witness whether, at the time of executing this in- 
strument, A. declared it to be his last will, and whether it was at- 
tested by three witnesses. 
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And semble, that an instrument which has been traced to the hands 
of an opposite party can in no case be presumed to have been lost 
or destroyed, where there has been no notice to produce it. Doe d. 
Philips v. Morris, 4 N. & M. 598. 

5. (Of local acceptation of word.) In an action for breach of acovenant 
in a lease of coal mines, to get the whole of the veins of coal lying 
under certain closes, “ not deeper than the level of the bottom of the 
mine’ at a certain point: Held, that evidence was receivable to 
show that by the mirers in the neighborhood the word level was 
used in a certain peculiar sense. Clayton v. Gregson, 4 N. & M.602. 

6. (Proof of deed produced on notice.) Where the defendant claimed 
title to certain goods under an assignment, and in pursuance of no- 
tice produced it at the trial when called for by the plaintiffs: Held, 
that the plaintiffs were entitled to read itin evidence without calling 
the attesting witness, though they impugned the validity of the as- 
signment on the ground of fraud. (3 Taunt. 60; 6 B. & C, 28.) 
Carr v. Burdiss, 1 C., M. & R. 782. 

7. (Admissibility and effect of former judgment between same parties.) In 
an action by A. and B. for diverting water from their works, it ap- 
peared that A., when in the sole possession of the same works, had 
brought a former action for a similar injury against the same defend- 
ants, in which he had recovered a verdict and judgment against 
them; and it being proved that A. and B. were now in possession 
of the same works, Held, that this was abundant prima facie evi- 
dence that the present plaintiffs were privy in estate to the former 
plaintiff, and that the verdict and judgment in the former action were 
admissible in evidence against the same defendants in this action ; 
and that the circumstance of B.’s having been examined as a wit- 
ness in the former action, when he was disinterested, did not render 
such verdict and judgment inadmissible. (1 P. Wms. 288 ; 1 Campb, 
9,151.) Blakemore vy. Glamorganshire Canal Company, 2 C., M. & 
R. 133. 

8. (Best evidence.) In assumpsit for refusing to allow the plaintiff to 
proceed witli certain work according to agreement, the defendant 
pleaded that the work was to be done to the satisfaction of A. B.; 
that the part done was not done to his satisfaction, and therefore the 
defendant discharged the plaintiff: Held, that upon issue joined in 
this plea, the defendant was not bound to call A. B. Vickers v. Cock, 
3D. P. C. 402. 

EXECUTOR AND ADMINISTRATOR. 

(Liability of, to costs.) Where an executor sues on a promise to him- 
self, and there is a verdict against him, the defendant is not deprived 
of his costs by the stat. 3 & 4 W. 4, c. 42,s. 31. (1 Bing. N.C.301. 
The case of Lysons v. Barrow, 10 Bing. 563, was denied to be law. 
“Ashton v. Poynter, 1 C., M. & R. 738; 3 D. P.C. 465. 


12* 
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FRAUDS, STATUTE OF. 

1. (Statement of consideration.—Pleadings.) A declaration in assump- 
sit stated that A. owed the plaintiff 5/., and the plaintiff had a lien 
on A.’s goods ; that defendant, in consideration that plaintiff would 
abandon such lien, promised to see him paid the said sum of 5l. 
within three months: that plaintiff abandoned his lien, but defend- 
ant did not pay. Plea, that the promise was a special promise to 
answer for the debt and default of another, but that there was no 
agreement in writing stating the consideration, and that the promise 
was contained in a certain memorandum in the following form :— 
“T hereby agree to see you paid, within three months from date 
hereof, the amount of 5/. due to you on account of Mr. A. Signed, 
&c.” Held, on demurrer, that the plea was an answer to the de- 
claration, withoutstating that there was no other consideration for the 
promise, for that prima facie the promise was within the statute of 
frauds, and that the agreement set out in the plea was insufficient, 
for want of statement of consideration, and that evidence of consii- 
eration was inadmissible in cases within the statute. (4 B. & A. 
595.) Clancy v. Piggott, 4 N. & M. 496. 

2. (Written memorandum—Substituted contract.) Assumpsit on a guar- 
antee for certain goods supplied by plaintiff to H. Plea, that before 
breach it was agreed between the plaintiff and defendant, that the 
plaintiff should supply goods to H.,to be paid for at the end of three 
months, by a bill at four months, to be accepted by defendant ; 
which agreement the plaintiff, before breach, accepted in discharge 
of the former agreement, and released the defendant from the per- 
formance thereof. On demurrer: Held, Ist, that the agreement 
stated in the plea was an original undertaking, not required to be in 
writing by the statute of frauds ; 2dly, that it was not an accord and 
satisfaction, but a substituted contract, and as such a defence to the 
action. (Sir T. Raym. 450.) 

Semble, that the plea need not have shown that the time of credit 
given by the bill was still continuing. (Edmunds v. Harris, 4 N. & 
M. 182, was doubted.) Taylor v. Hilary, 1 C., M. & R. 741; 3 D- 
P.C. 461. 

GRANT. 

(Of license to sport over manor.) A demise in writing, but not under 
seal, of a messuage, and full and free exclusive license and leave for 
the lessee, his friends, gamekeeper, &c. to hunt, hawk, course, shoot, 
and sport, in, over, and upon,a manor of the lessor, and to fish in 
the ponds and waters thereof, from August to February following, 
at an entire rent, is altogether void. (Cro. Jac. 453; L. Raym. 77 ; 
5 B. & C. 875. 221; 2B. & Ad. 336.) Bird v. Higginson, 4 N. & 
M. 505. 

GUARANTEE. 


1, A. in consideration of B.’s supplying C. with goods, guaranteed to 
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B. the payment of the price, on condition that no application should 
be made to A. for the amount, orany part of it, except on the failure 
of B.’s utmost efforts and legal proceedings to obtain the same from 
C. C. remained in England two years, then went abroad insolvent, 
not having paid the debt. No proceedings were taken against him 
until four years after the giving of the guarantee, when process was 
issued and continued on the roll, C. remaining abroad until more 
than two years longer. Held, that the guarantee was discharged by 
B.’s laches. Holl vy. Hand!ey,4 N. & M. 415. 

2. (Acceptance of.) Guarantee in the following terms:—“F. informs 
me that you are about publishing an arithmetic forhim. I have no 
objection to being answerable as far as 50/.: for my address apply 
to B.” Signed,“G.T.” This memorandum was written by B., 
who added, “ Witness to G. T.—J. B.” B. forwarded it to the 
plaintiffs, who never communicated to G. T. their acceptance of it. 
Held, that they were not entitled to recover upon it against G, T. 
(1 M. & 8S. 557.) Mozley v. Tinkler, 1 C., M. & R. 692. 

HUSBAND AND WIFE. 

(Evidence of wife’s agency.) The defendant’s wife ordered goods of the 
plaintiff, to be sent to the house of a relation of the defendant’s, On 
the following day the plaintiff saw the defendant, and the latter ac- 
cepted a bill for the price, which he paid when due, and then order- 
ed goods to a small amount from the plaintiff for himself. His wife 
subsequently ordered other goods of the plaintiff, to be sent to the 
same place as the former. In an action for the price of these goods, 
Held, that there was evidence to go to the jury of the husband’s 
having so conducted himself as to lead the plaintiff to believe that 
the wife had his authority to order them. (Ry. & M. 217, 226.) 
Filmer v. Lynn, 4 N. & M. 559. 

ILLEGAL CONTRACT. 

(Parties to, when concluded from disputing.) In an action by A. against 
B. for work and labor, it was proved that malt had been sold by B. 
to A. by an illegal measure, but that after the sale an account was 
stated and settled between the parties, showing a balance due to B., 
and was signed by A.: Held, that B. was entitled to set off his de- 
mand for the malt, such settlement being equivalent to payment. 
Owens v. Denton, 1 C., M. & R. 711. 

INFANT. 

(Discharge of from execution.) The Court refused to discharge an in- 
fant defendant from execution for damages and costs in an action 
of slander, though the Insolvent Court had refused to relieve him, 
because, by reason of his infancy, he was unable to make the as- 
signment of property required by the Insolvent Act. Defries v. Da- 
vies, 3 D. P. C. 629. 

INSURANCE, 

(Warranty to sail.) On the second trial of the case of Cockrane v. 
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Fisher, (2 C. & M. 581,) the jury found, in addition to the former 
facts, that the master and crew fully intended to sail for Quebec on 
the 15th of August, if it had been possible, and used every means 
and exertion to do so, and intended by so doing to put themselves 
in a better situation for the prosecution of the voyage, and not 
merely and solely to fulfil the warranty: Held, that the warranty 
was complied with. Cockrane v. Fisher, 1 C., M. & R. 809. 

LANDLORD AND TENANT. 

1. (Implied agreement not to distrain.) A tenant gave a bill of sale toa 
creditor, under which his goods (including certain eatage) were just 
about to be sold, when the landlord put in a distress: whereupon it 
was agreed that the sale should proceed, and that the landlor« 
should be paid his arrears out of the proceeds of the goods and 
eatage. The plaintiff purchased the eatage, and put in his cattle 
to depasture it ; but the amount of the sale not having been suffi- 
cient to satisfy the arrears of rent, the landlord distrained again, 
and took those cattle as a distress, Held, (Parke, B. diss.) that a 
contract was to be implied on the landlord’s part not to distrain on 
the cattle of the purchaser of the eatage. Horsford v. Webster, 1 
C., M. & R. 696. 


2. (Action for mismanagement of farm—Custom of the country.) In an 
action by landlord against tenant for not properly cultivating a farm, 
the declaration alleged that the defendant undertook to cultivate 
and manage the farm and lands according to the course of good 
husbandry and the custom of the country where the farm was sit- 
uate ; and then averred that according to the course of good hus- 
bandry and the custom of the country, the defendant ought to have 
had about one half only of the arable lands in corn, one fourth in 
seeds, and one fourth in turnips or fallow ; and alleged as a breach, 
that he had more than one half in corn, &c. &c. The defendant, 
in his plea, traversed the custom as alleged in the declaration. The 
jury found that the custom was not such asthe plaintiff had alleged, 
but that the farm had been cultivated contrary to the course of good 
husbandry in the neighborhood. Held, that the plaintiff had tied 
himself up to the precise custom as alleged in the declaration, and 
having failed to prove it, was not entitled to recover. Angerstein 
v. Handson, 1 C., M. & R. 789. 

3. (Eviction—Apportionment of rent.) Lessee of 100 acres of land for 
a year accepted the lease, and entered upon the land. On his entry, 
he found eight acres in the possession of a person entitled under a 
prior lease from the lessor, and that person kept possession of the 
eight acres until a half year’s rent became due, and excluded the 
lessee from the enjoyment during that period, the lessee continuing 
in possession during the remainder: Held, that this was not a case 
of eviction by the landlord, but that the rent was apportionable, and 
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that the landlord was entitled to distrain for such apportioned rent. 
(Co. Litt. 148 b; Gilbert on Rents, 179; 2 Co. Rep. 503; Moore, 
50; 2B. & Ald. 336.) Neale v. Mackenzie, 2 C., M. & R. 84. 

4. (Determination of tenancy at will.) A feoffment by a lessor, with 
livery of seisin made on the land, operates as a determination of a 
tenancy at will, although the tenant at will be off the land when 
the livery is made, and has had no notice of the determination of 
the will. (Com. Dig. Estate, H.6; Dyer, 186.) Bail vy. Cullimore, 
2 C., M. & R. 120. 

LARCENY. See Lizet, 2. 

LEASE, 

(Laability of assignees on covenants.) The assignee of a lease is liable 
for the breach of a covenant running with the land, incurred in his 
own time, although the action is not commenced until after he has 
assigned the premises. (1 Salk. 81; 1 Vern. 165; Ambl. 480; 2 
Atk. 219, 546; 2 Madd. 330, 341.) Harley v. King, 2 C.,M. & R. 
18. 

LIBEL. 

1. (Innuendo—Costs.) In acount in a declaration for libel, various 
parts of one continuous article, in which the plaintiff was not men- 
tioned by name, were applied to him by innuendoes. Under the 
general issue pleaded, the jury negatived the greater part of the in- 
nuendoes, The plaintiff was held entitled to costs in respect of 
that part of the libel only which was found to apply to him. Prud- 
homme vy. Fraser,4 N. & M. 512. 


2. (Innuendo, whether too large.) In libel, one of the counts set forth 
the following libel, addressed in a letter to the plaintiff’s master: 
—*T (meaning the defendant) have reason to suppose that many of 
the flowers of which I have been robbed are growing upon your 
premises (thereby meaning that the plaintiff had been guilty of 
larceny, and had stolen from the defendant certain plants, roots and 
lowers of the defendant, and had disposed of them unlawfully to 
the said P., and unlawfully placed them in the garden of the said 
last-mentioned person).” Held, on motion in arrest of judgment, 
on the ground that larceny could not be committed of flowers, and 
that the innuendo was too large, that the count was good. Gardi- 
ner Vv. Williams, 2 C., M. & R. 78. 


(Report of proceedings in Court of Justice.) In an action against the 
publisher of a newspaper for a libel, on the plea of not guilty, it ap- 
peared that the libel purported to be the account of a trial of a form- 
er action, brought by the present plaintiff against other parties for a 
libel, and after stating the libel in the original action, and the facts 
proved by the then defendants, and the summing up of the judge, it 
stated that the jury found a verdict for the plaintiff, with 30/. dama- 
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ges. No evidence was given as to any such trial having taken place 
in fact, or whether the report was fair or not. It was left to the ju- 
ry to say whether the report, although it contained some allegations 
injurious to the plaintiff, was, if taken altogether, with the statement 
of the verdict being in his favor, injurious to the plaintiff on the face 
of it: and the jury having found for the defendant, the Court refus- 
ed a rule for a new trial. Chalmers v. Payne, 2 C., M. & R. 156. 

LIEN. 

S. contracted with the defendants to execute an extensive building 
operation for them, in consideration of a certain sum, and of 
being allowed to use certain materials. The defendant’s engi- 

‘neer was empowered to reject any materials or work not in his 
opinion conformable to the plans and specifications, and to provide 
other materials and employ competent persons to perform the work, 
if S. failed to do so, and to deduct the amount from the sum paya- 
ble to him under the contract. The defendants were at liberty to 
diminish or add to the works, paying S. at the contract prices ac- 
cordingly, or deducting from them if necessary. 8S. placed un the 
defendant’s premises steam-engines, rail-roads, materials, imple- 
ments, and other articles of various kinds, necessary to carry on the 
works. The defendants’ engineer visited the premises daily, and 
rejected such of the materials as he thought unfit for use. During 
the progress of the works advances were made by the defendants 
to S.on his application; he agreeing that all the engines, materials 
&c. brought or to be brought on the defendants’ premises for use 
in constructing the works, should be a security for such advances. 
Those advances always exceeded the value of the property so on 
the premises. S. became bankrupt before the works were com- 
pleted, on which the defendants erased his marks on the engines, 
materials, &c. then on their premises. In trover by the assignees 
of S. to recover these articles: Held, first, that the arbitrator had 
no power to award that the defendants were entitled to prove 
against S.’s estate for the sum advanced by them to him, beyond 
the value of the work and materials, and of the engines, &c. agreed 
to stand as security. Secondly, that the assignees were not entitled 
to recover for extra work done by the bankrupt. Thirdly, that the 
defendant’s possession of the engines, &c. was sufficient to support 
the lien given them by the agreement with S., and therefore that 
the assignees could only recover for such materials, &c. as came on 
the premises after the act of bankruptcy. Fourthly, that payments 
by the defendants to the bankrupt, after the latter portions of ma- 
terials came on the premises, could not be considered as payments 
for those particular goods in the course of business, but as general 
advances only, so that they could not be retained by the defendants 
under 6 Geo. 4, c. 16,8. 82. Crowfoot v. London Dock Company, 
4 Tyrw. 967. 
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LIMITATIONS, STATUTE OF. 

1. A., in consideration of B.’s supplying C. with goods, guaranteed 
the payment of the price. Goods having been accordingly sup- 
plied to C., for which he neglected to pay, A., in consideration of 
B.’s extending to C. a period of two years for the liquidation of his 
debt, agreed to reserve to B. all right and claim which he might 
then have against him, A. by virtue of the security previously 
entered into on C.’s part, and to be bound by it, if, at the expiration 
of such period, B.’s demand should not have been fully discharged. 
Held, that APs liability attached on default made by C., after the ex- 
piration of two years; that B.’s right of action then accrued ; and 
therefore that the statute of limitations then began to run. Holl v. 
Hadley, 4 N. & M. 515. 

2. (Open account.) A. occupied a house and land under B. at the 
rent of 16l. a year, and at B.’s request entered into his employment 
as a farming bailiff, and to perform other services, in the place of 
another person who had been employed by B., and had been paid 
12s. a week. A. continued in B.’s service for more than twelve 
years, but there was no payment of [rent on the one hand, or of 
wages on the other. In an action brought by A., to recover wages 
for twelve years, deducting the rent,—Held, that this was not such 
an open account as would take the case out of the statute of limi- 
tations, since the 9 Geo. 4, c. 14: but that there must be a part pay- 
ment in cash, or what is equivalent to it, to have that effect. MWil- 
liams v. Griffith, 2 C., M. & R. 45. 

3. (Continuance by writ.) A writ issued under 2 Will. 4, c. 39, s. 10, 
to save the statute of limitations, may be returned non est inventus, 
without any attempt at service. Williams vy. Roberts, 1 C., M. & 
R. 676; 3 D. P. C. 516. 

4. (Acknowledgment.) Assumpsit for goods sold and delivered. Pleas, 
the general issue and the statute of limitations, which was traversed 
by the replication. The plaintiff proved an admission by the de- 
fendant, such as would have been evidence to go to the jury on the 
general issue, that a debt was owing from him to the plaintiff. The 
defendant gave no evidence in support of the plea. Held, that the 
plaintiff was bound to support the affirmative terms of his replica- 
tion by showing that the debt was contracted within six years, or 
proving a sufficient acknowledgment or promise in writing, pursu- 
ant to 9 Geo. 4, c. 14: and a nonsuit was entered accordingly 
Wilby v. Henman, 4 Tyrw. 957. 

MANDAMUS. 

(To re-hear case.) A Court of competent jurisdiction cannot be 
required by mandamus to re-hear, or to receive a petition to re-hear, 
a case already decided by them. (2 Chit. Rep. 250.) Exp. Smyth, 
4.N. & M. 582. 
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MASTER AND SERVANT. 

(Menial Servant—.Notice to quit.) The plaintiff agreed to enter the 
defendant’s service as head-gardener, and to have the rsanagement 
of his hot-houses, pineries, &c. at the wages of 100/. a year. He 
resided in a lodge at the gate of the defendant’s lawn. He was al- 
lowed to take apprentices, and had taken two at 15/. a year prem- 
ium. He remained with the defendant in this capacity upwards of 
four years, when the defendant gave him a month’s warning. In 
an action by the plaintiff to recover a quarter’s wages, as being a 
yearly servant, Held, that he was a menial servant only, and only 
entitled to a month’s warning. (4 Bing. 309; 5 B. & Ad. 789, 
904.) Nowlan v. Ablett, 2 C., M. & R. 5A. 

MISNOMER. 

The plaintiff declared by the name of William Moody, and the 
cause proceeded to issue in that name. It was sworn that the par- 
ty intended as plaintiff was John Moody ; but there appeared to be 
a William Moody, a son of John, who was connected with the 
transaction in question. The Court refused a rule to amend the 
proceedings by inserting the name of John instead of William, ob- 
serving, that if the former were really the person originally intend- 
ed as plaintiff, the misnomer could not be taken advantage of at 
the trial. Moody v. Aslatt, 1 C., M. & R. 771; 3 D. P. C. 486. 

MONEY HAD AND RECEIVED. 

1. (Failure of consideration—Conditional contract.) A. contracted 
with 6. for the purchase of the good-will and fixtures of a pub- 
lic-house, at the sum of 1201.: 501. was to be paid as a deposit, on 
the landlord’s consenting to the change of tenancy, and on the re- 
mainder of the purchase-money being paid, A. was to have pos- 
session. The landlord, on being applied to, gave a verbal consent, 
and the 501. was thereupon paid. A. sent part of his furniture to 
the house, and went to reside in part of it; B. still continuing to 
reside and carry on the business there. Some time afterwards, 
the remainder of the purchase-money not having been paid, and 
possession not having been given up to A., the landlord withdrew 
his consent. Held, that the contract was conditional on the land- 
lord’s consent being obtained ; and that the verbal consent origin- 
ally given having been withdrawn before any change of tenancy, 
it must be considered as not having been given ; and the condition 
not having been performed, that the money was paid on a consid- 
eration which had failed, and that A. might maintain money had 
and received to recover back the 501. Wright v. Newton, 2 C., M. 
& R. 124. 

2. (Payment under legal process.) A. being arrested, gave a bail-bond 
to the sheriff, but did not perfect bail, whereby the sheriff be- 
came fixed. Proceedings having been taken on the bail-bond, a 
judge at chambers made an order, on the application of the bail, 
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that proceedings should be stayed on payment of debt and costs, 
which were accordingly paid by A.’s attorneys, on the 27th of 
October. A. had supplied his attorneys with money towards pay- 
ment of the debt and costs on the 10th of October, and on the 
14th he became bankrupt. Held, that this was a payment under 
process of law, and that the assignees of A. could not recover 
the money back. Belcher v. Mills, 2 C., M. & R, 150. 

MORTGAGOR AND MORTGAGEE. 

(Power of sale:) A mortgagor covenanted to surrender copyhold 
land to A., on trust, in case of default in payment of the mort- 
gage money, to sell and dispose of the premises when the mort- 
gagee should think proper. Held, that a request by the mortga- 
gee was a condition precedent to the power to sell. Watson v. 
Waltham, 4 N. & M. 537. 

NEW TRIAL. 

(On ground of witness being kept away.) If a material witness for 
the plaintiff be prevented from attending by the fraud and prac- 
tice of the defendant or his attorney, the plaintiff should apply 
to the judge to postpone the trial, or withdraw the record. If he 
proceeds to trial and is nonsuited, the Court will not grant a 
new trial. T'urquand v. Dawson, 1 C., M. & R. 709. 

PARTNERSHIP. 

{Implied authority of partners.) One partner has no implied autho- 
rity to bind his co-partner by a submission to arbitration respec- 
ting the matters of the partnership. (3 Bingh. 101.) Adams v. 
Bankart, 1 C., M. & R. 681. 

PLEADING. 

1. (Repugnancy.) Drawer v. acceptor of a bill of exchange. The 
defendant pleaded, that before the making of the bill it was agreed 
between the plaintiff and the defendant that the plaintiff should 
consign to J. N. certain goods, and that out of the proceeds of 
such goods the plaintiff should direct J. N. to pay defendant a 
sum equal to the amount of the bill; and that in case the pro- 
ceeds should not have arrived in England when the bill became 
due, the bill should be renewed: that the proceeds had not arrived 
when the bill became due; that plaintiff declined to draw ano- 
ther bill; and that it was thereupon agreed that defendant should 
write to J. N., directing him to pay the whole of the proceeds to 
the plaintiff; that defendant did thereupon write such letter, and 
delivered it to the plaintiff. The plea lastly averred, that the de- 
fendant had not received any consideration for the payment of the 
bill. Held, on special demurrer, that the plea was repugnant and 
bad. Byas v. Wylie,1 C., M. & R. 686; 3 D. P. C. 524, 

2. (Frivolous demurrer.) Debt against the maker of a promissory 
note. Demurrer, stating in the margin that the note was not ex- 
VOL. XV.—NO. XXIX. 13 
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pressed to be for value received : Held, not so frivolous as to war- 
rant its being set aside on motion as irregular, under Reg. Gen. 
H. T. 4 W. 4, No. 2, Cresswell v. Crisp, 4 Tyrw. 991. 

3. (Plea of general issue in trover.) Since the new rules a defendant 
who pleads the general issue only in trover, admits thereby only 
that the plaintiff has some property in the goods, in respect of 
which he would be entitled to recover against the defendant; and 
that admission does not preclude the defendant from showing that 
he is tenant in common with the plaintiff. If however, there has 
been a conversion in fact, as by seizure and sale, he must justify 
such conversion specially by way of confession and avoidance, and 
cannot, under the general issue, show that he was justified as ten- 
ant in common, in committing the conversion in fact. Where 
there has been no actual conversion, but a demand and refusal 
only, and the defendant claims a lien on the goods, que@re as to the 
necessity of pleading the right of lien specially. 

The conversion which is put in issue by the plea of not guilty, 
since the new rules, is a conversion im fact, and not merely a wrong- 
ful conversion ; and wherever there has been a conversion in fact, 
and the defendant insists that such conversion was lawful, he 
must confess and avoid it by pleading specially the right or title by 
virtue of which he was justified in the conversion. Stancliffe v. 
Hardwick, 2 C., M. & R. 1. 

4, (In debt on bond—Breach—Unnecessary issues.} Debt on bond for 
the penal sum of 12,000/. The condition set forth in the deela- 
ration was for the payment of 6000I., with interest, and assigned as 
a breach the non-payment of the 6000l. (omitting interest). Plea, 
that defendant paid the 60001., with interest, according to the 
form and effect of the condition. Held bad on special demurrer. 
(1 Saund, 312, d. (n)). Bishton v. Evans, 2. C.,M. & R. 12. 

5. (Plea of payment into Court.) Indebitatus assumpsit for money had 
and received, and on an account stated. Plea, as to 25l., parcel, 
&c., that the plaintiff ought not further to maintain his action, be- 
cause the defendant brings into Court the said sum of 251. ready to 
be paid to the plaintiff; and the defendant further saith, that the 
plaintiff has not sustained damage to a greater amount than 25J. in 
respect of the causes of action in the declaration mentioned, as to 
the sum of 251. ; concluding with a verification. And as to the res- 

_ tdue of the moneys in the declaration mentioned, the defendant 
pleaded the general issue. Held, on special demurrer, that the 
former plea was bad for not concluding with a prayer of judgment 
to the further maintenance of the action. Sharman v. Stevenson, 2 
C., M. & R. 75. 

6. (Plea of want of consideration.—Evidence admissible under.) The 
plaintiff, an auctioneer, sold certain premises to the defendant by 
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auction, and the defendant gave to the plaintiff asa deposit a check 
for 100l.; but there being a wilful misrepresentation in the descrip- 
tion of the premises, he refused to pay the check, and the plaintiff 
sued him on it. The defendant pleaded that there was no consid- 
eration for making the check. Held, after verdict for the defend- 
ant, that evidence of the wilful misrepresentation was admissible 
under the plea, but that the plea would have been bad on special 
demurrer. (3 Coke, 27 a4; 5 B. & Ald. 88; 1 Saund. 233 a, n.) 
Mills v. Oddy, 2.C.,M. & R. 103. 


7. (Departure.) Declaration in assumpsit stated, that by the usage of 
racing, it was regulated, that in all races to be run for, all stakes for 
sweepstakes should be made before the hour of starting for the first 
race of the day, and be placed in the hands of the person appointed 
by the stewards to receive the same ; and in default thereof by any 
person, he should pay the whole stake as a loser. The declaration 
then stated, that, it being so regulated, certain races were appoint- 
ed to be run, and were run, at L., of which one R. B. was stew- 
ard, and one J. J. clerk of the races; and that there were at the 
races certain produce stakes to be run for, &c.; and that a certain 
filly of the plaintiff and a certain colt of the defendant had been 
nominated for the stakes; that by a regulation of the races at L., it 
was provided that all stakes, &c. should be paid to the clerk of the 
races before eleven o’clock on the day of running, or the owner 
should not be entitled, though a winner. The declaration went on to 
allege that the plaintiff had, before the hour of starting, and efore 
the hour of eleven o’clock on the day of running, made and paid his 
stake into the hands of the clerk of the races; that defendant's 
colt ran, and came in first, and, but for the defendant’s default, 
would have heen entitled to the sweepstakes; but that the defend- 
ant did not, before the hour of starting for the first race of the day, 
or before the hour of eleven o’clock on that day, being the day of 
running, make his stake or pay it into the hands of the clerk of the 
races; and then averred that the plaintiff’s filly did run, and came 
in second only to defendant’s colt, whereby the defendant became 
liable to pay the whole of the stake, &c. 

Plea, that before the defendant had notice of the regulations of 
the races at L., and before the hour of starting for the first race of 
the day, and before the running of the race for the said sweep- 
stakes, the defendant was ready and willing, and offered to make 
his stake for his said colt for the said sweepstakes, and then ten- 
dered and offered to pay the said stakes into the hands of the said 
J. J., but that the said R. B. then refused to allow the said J. J. to 
receive the same, or to allow the defendant’s colt to run, on the 
ground that he was disqualified to run for the said stakes ; and that 
the said J. J. did, in pursuance of such refusal of R. B., refuse to 
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receive the defendant's stake, or to allow the colt to run, on the 
ground and for the reason aforesaid, and on no other ground what- 
soever. 

Replication, that the defendant did not tender or offer to make 
his stake for the said colt for the said sweepstakes, or to pay the 
same into the hands of the said J. J., until long after eleven o'clock, 
on the day of running, &c., although before and at that hour he had 
notice of the regulation of the said races at L. 

On special demurrer, Held, that the replication was ill; that if it 
was not a departure from the declaration, at all events it did not 
show any cause of action. Lacey vy. Umbers,2C.,M. & R. 112. 


8. (Inconsistent pleas.) It is not of itself any objection to pleas that 
they are inconsistent. Wilkinson v. Small, 3D. P. C. 564. 

9. (General issue in case, proof under.) The defendantcannot now, 
under the plea of not guilty in an action on the case, raise any ob- 
jection as to defective proof of the inducement in the declaration. 
Duke v. Gostling, 3 D. P. C. 619. 

10. (Non assumpsit, proof under.—Illegality of contract.) Under the 
new rules, the illegality of work and labor done cannot be given in 
evidence under non-assumpsit, although the illegality be not mere- 
ly inferential, but essential to the contract. Potts v. Sparrow, 3 
D. P. C. 680. 


11. Illegality of contract.) If a good cause of action at common 
law appear in the declaration, the defendant must, under the new 
rules, plead specially any statutable illegality in the contract on 
which it is founded. Barnett v. Glossop, 3 D. P. C. 625. 


PRACTICE. 

1, (Staying proceedings.) Proceedings were commenced on a bill of 
exchange against the drawer, and also against the defendant as ac- 
ceptor; the drawer paid the bill and costs, and the bill was deliv- 
ered up to him, and notice was given to the defendant that pro- 
ceedings against him were abandoned. His costs, however, were 
not paid, and as he disputed his liability as acceptor, he ruled the 
plaintiff to declare, who then applied to a judge to stay proceedings, 
and obtained an order for that purpose. The Court set the order 
aside. Lewis v. Dalrymple, 3 D. P. C. 434. 

2. (Time for taking advantage of irregularity.) A writ was served on 
the 25th of October. On the 3d of November (the 2d being Sun- 
day) an application was made to set aside the service for irregular- 
ity. Held too late; it should have been made on the Ist. Tyler 
v. Green, 3 D. P.C. 439. 


3. (Signing judgment for want of plea—Computation of time.) A 
plaintiff cannot sign judgment for want of a plea before the time 
for pleading is out, though a bad plea may have been delivered. 
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Semble, that the word “till” is inclusive of the day to which it is 
prefixed. Dakins v. Wagner,3 D. P. C. 535. 


4. (Plea of pendency of action in different Court.) Ifa defendant non 
prosses a plaintiff in a particular action, he cannot afterwards plead 
its pendency in answer to an action for the same cause in another 
Court. Pepper v. Whalley, 3D. P. C, 579. 


5. (Setting aside proceedings—Statute of limitations.) The fact of the 
statute of limitations having, on the plaintiff’s own showing, run 
since the debt accrued, is no ground for setting aside the plaintiff’s 
proceedings. Poltier v. Macdonel, 3 D. P. C. 583. 


6. (Defendant’s discharge on payment of debt and costs.) If the debt 
and costs in an action are paid to the plaintii, no matter by whom, 
the defendant is entitled to be discharged out of custody. Rimmer 
v. Turner, 3D. P. C. 601. 

PRINCIPAL AND AGENT. 

(Liability of agent for negligence—Cross action.) The defendant, an 
auctioneer, was employed by the plaintiff to sell furniture, and was 
desired to sell it for ready money only. The defendant, however, 
sold it to M. on his giving hin a bill for the amount, drawn by him- 
self on, and accepted by, one D. The plaintiff afterwards applied 
fur payment of the amount of the sale, and the bill, though at 
first refused to be taken by the plaintiff, was ultimately taken by an 
agent of his, in order to get it discounted. The bill never was pre- 
sented, nor was any notice of dishonor given either to M. or the 
defendant, until ten days after the billhad become due, In an ac- 
tion brought against the defendant for negligence, in selling the fur- 
niture otherwise than for ready money, the jury found that the 
plaintiff had not accepted the bill in satisfaction for the furniture. 
Held, that the plaintiff’s negligence in not presenting the bill, and 
not giving notice of dishonor, by which M. was discharged from 
liability on the bill, was no answer to the action, although the de- 
fendant might perhaps maintain a cross action against the plaintiff 
to recover such damages as he could prove he had sustained by 
reason of any of the parties to the bill being discharged through 
the negligence of the plaintiff. Earl Ferrers v. Robins, 2 C., M. 
& R. 152, 

PROCESS. 

1. (Form of capias.—Indorsement.) The omission of the letter “s” 
in the word “ she,” in the copy of the writ served on the defendant, 
was held to be immaterial, as it could not mislead. (1 Bing. N. C. 
245.)—The indorsement ran—* if the amount thereof be paid with- 
in four days from the arrest or service hereof:” Held sufficient, 
and that the words “arrest or” might be rejected as surplusage. 
Sutton v. Burgess, 1 C., M. & R. 770; 3D. P. C, 489. 


*13 
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2. (Misnomer, waiver of objection to.) A defendant waives an objec- 
tion of misnomer in the writ, by taking out a judge’s order wherein 
he uses the name by which he was arrested. .Vathan v. Cohen, 


3 D. P. C. 370. 
PROMISSORY NOTE. 


1. (Admissibility of parol evidence to vary.) Parol evidence is not ad- 
missible to show that a note, on the face of it payable fourteen days 
after date, was not to be paid in case a verdict was obtained in an 
action brought between other parties. (10 B. & C. 729; 3 B. & A. 
235 ; 1 Stark. 361.) Foster v. Jolly, 1 C., M. & R. 703. 

2. (Parol evidence—Failure of consideration.) A. puta sum of 4001. 
into the hands of B., his solicitor, who laid it out on mortgage, and 
the deeds were deposited with A. The interest being in arrear, 
and A. pressing for payment, B. gave a promissory note payable to 
A. three months after date, for the amount of the principal and 
interest, and it was agreed at the time of giving the note, that A. 
should deliver up the deeds to B., and should hold the note until 
the sale of the mortgaged property should be completed. When 
the note became due, A. sued B. upon it, although the deeds had 
not been delivered up, or the sale of the mortgaged premises been 
completed. The judge left it to the jury to say whether the note 
was given on a condition precedent that the deeds should be deliv- 
ered up: Held, that it ought to have been left to them to say what 
the consideration of the note was, and whether it had wholly failed 
or not. Richards v. Thomas, 1C.,M. & R. 772. 

3. (Proof of consideration, on whom.) In an action on a promissory 
note, the defendant pleads that there was no consideration for the 
note ; the plaintiff replies that there was a good consideration. The 
issue is on the defendant to show that the note was given by way 
of accommodation and without value. Lacey v. Forrester, 2 C., M. 
& R. 59. 


4, (Plea of want of consideration.) In assumpsit on a promissory 
note by payee against maker, the defendant pleaded that he made 
the note without any value or consideration whatever for his so 
doing, or for his paying the amount, or any part thereof; Held, on 
special demurrer, that the plea was bad. (1 C., M. & R. 798.) 
Stoughton v. Earl of Ktlmorey, 2 C., M. & R. 72. 

SET-OFF. 

A defendant can only set off debts which were due to him from the 
plaintiff as well at the time of action brought as at the time of plea 
pleaded. Therefore, a plea of set-off on a bill of exchange, pay- 
able to the defendant’s order and accepted by the plaintiff, is not 
supported by proof or a bill auswering to the description in the 
plea, which a the time of action brought was in the hands of a 
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third party, although before plea pleaded it had got back into the 
defendant’s hands. Braithwaite v. Coleman, 4 N. & M. 654. 

SHERIFF. 

(Return of fi. fa. by.) A sheriff was, under special circumstances, 
compelled to return a writ of fi. fa., though he had been three 
years out of office, and had, by leave of the Court, withdrawn from 
the possession of the property seized. Wilton v. Chambers, 3 D. P. 
C. 333. 

TRESPASS. 

1, (Pleadings—Replication de injurid—Excess.) To trespass for as- 
sault and false imprisonment, the defendant pleaded that he was in 
lawful possession of a house, and that the plaintiff was unlawfully 
therein, and had been requested to depart, but had refused, where- 
upon the defendant gently laid his hands on him to remove him; 
that thereupon the plaintiff assaulted him in the presence of a po- 
liceman, wherefore he caused him to be taken to a police office. 
Replication, de injurid. The defendant proved all the matters of 
the plea, except the assault by the plaintiff: Held, that the plaintiff 
was entitled to damages for the imprisonment, and was not bound 
to have replied excess. Reece v. Taylor, 4 N. & M. 469. 

2. (Pleadings—Description of close.) In a declaration qu. cl. fr., the 
plaintiff’s close is described by abuttals. Plea, seisin in fee in the 
defendant, and issue thereon. The plaintiff is entitled to recover 
for a trespass done in a close in his lawful possession, answering to 
the description in the declaration, although the defendant has also 
a close answering to the same description. And that, even where 
the abuttals are stated with such generality that the declaration 
would have been bad on special demurrer, and it is only by reason 
of such generality of description that the plaintiff’s close comes 
within the description : as where the locus in quo was described 
as abutting, in the direction of the four cardinal points, towards 
certain closes, and the plaintiff proved a trespass on a close of a 
triangular shape abutting towards such closes. (1 B. & C, 489; 9 
D. & R. 495.) Lempriere v. Humphrey, 4 N. & M. 638. 

3. (Right of private person to give affrayers into charge of constable— 
Pleadings.) ‘Trespass for assault and false imprisonment, and tak- 
ing plaintiff to a police-station. Plea, that defendant was possessed 
of a dwelling-house, and that plaintiff entered the dwelling-house, 
and made a great disturbance and affray therein, and insulted, 
abused, and ill-treated the defendant and his servants therein, and 
greatly disturbed them in the peaceable possession thereof, in 
breach of the peace ; whereupon the defendant requested the plain- 
tiff to cease his disturbance, and depart out of the house, which 
the plaintiff refused to do, and continued in the house making the 
said disturbance and affray therein ; that thereupon the defendant, 
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to preserve the peace, and restore good order in the house, then 
and there gave charge of the plaintiff to a policeman, &c., and the 
policeman took him into custody and conducted him out of the 
house to the police-station, for examination, and to be dealt with 
according to law. 

The facts proved were these :—The plaintiff entered the defen- 
dant’s shop to purchase an article, when a dispute arose between 
him and the defendant’s shopman: the plaintiff refusing on request 
to leave the shop, the shopman endeavored to turn him out, and an 
affray ensued between them: the defendant came into the shop 
during the affray, which continued for a short time after he came 
in; the defendant then requested the plaintiff to leave the shop 
quietly, but he refusing to do so, the defendant gave him in charge 
to a policeman, who took him to the station house. 

Held, first, that these circumstances justified the defendant in 
giving the plaintiff into custody, to prevent a renewal of the af- 
fray. But, 

Secondly, that the plea was not substantially proved, inasmuch as 
the alleged assault on the defendant himself, which was the only 
breach of the peace which appeared by necessary implication from 
the plea to have been committed in the defendant’s presence, was 
not proved. Timothy v. Simpson, 1 C., M. & R. 757. 

4, (Irregular process of outlawry.) ‘Trespass for false imprisonment. 
The defendant justified under process of outlawry. The plaintiff 
replied that there was no affidavit of debt made and filed, &c., and 
the defendant rejoined that there was such affidavit, and set out an 
trregular affidavit. The plaintiff demurred: Held, that the defend- 
ant was entitled to judgment, trespass not being maintainable where 
the process is irregular merely, and not void. Riddell vy. Pakeman, 
2C.,M. & R. 30. 


5. (Justification—Several assaults.) Where a plea justified two assaults 
(the declaration having charged only one) and no evidence was given 
of the second assault mentioned in the plea, and the jury found for 
the defendant: Held, that as it was unnecessary to have justified a 
second assault, it was unnecessary to prove it. .tkinson v. Warne, 
3D. P. C. 483. 

TROVER. 

1. (For stolen goods—Sale in market-overt.) 'The owner of stolen goods, 
who has prosecuted the thief to conviction, is entitled to recover the 
value of them in trover from a person who purchased them from 
the thief, not in market-overt, and who resold them in market-overt 
after notice of the felony but before conviction. (5 T. R. 175; 1 
Hale, P. C. c. 45, p. 546; 2 T. R. 750.) Peer v. Humphrey, 4N. & 
M. 430. 

2. (Statute of limitations—Conversion beyond six years.) Where, in 
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trover by bailor against bailee, the defendant pleads the statute of 
limitations, it is not sufficient for him to prove acts done more than 
six years before action brought, which the bailor might, at his option, 
have treated as acts of conversion ; he must prove clear unequivocal 
acts of adverse ownership. Thus, where in trover for wine and 
bottles, the plaintiff showed that more than six years before action 
brought he deposited a pipe of wine and some bottles with the de- 
fendant, it was held that the defendant did not support a plea of the 
statute of limitations merely by showing that the wine was bottled 
while in his cellar, and a part of it drunk, more than six years be- 
fore action brought. Philpott v. Kelley, 4 N. & M. 611. 

USURY. 

(Proof of day on which contract made.) In debt qui tam for penalties 
for usury in renewing and discounting of bills, it is mecessary to 
prove that the usurious contract was entered into on the precise day 
which is laid in the declaration, even though it be laid under a vide- 
licet. (R. & M. 153.) For v. Keeling, 4 N. & M. 523. 

VENDOR AND PURCHASER. 

(Entry of contract by auctioneer’s clerk.—Recovery of deposit, §c.) On 
a sale of lands by auction, a written contract was signed by the pur- 
chaser, whose signature was attested by the auctioneer’s clerk, thus: 
—“ Witness, J. N.” The clerk also signed a receipt for the deposit 
and a moiety of the auction duty, and afterwards paid over the de- 
posit to the vendor, whose attorney subsequently wrote to the attor- 
ney for the purchaser that they could not make out a marketable 
title, and that they advised the purchaser to relinquish his purchase : 
Held, that the vendor was not bound by the contract: Held, also, 
that the deposit-money aud moiety of the duty might be recovered 
back by the purchaser; but not the expenses of investigating the 
title, nor interest on the deposit. (9 Ves. 234; 4 Bing. 722; 1 D. 
& R. 32; 4 Taunt. 334.) Gosbell v. Archer, 4 N. & M. 485. 

VENUE. 

(Bringing back, in libel.) In an action for a libel, the venue was laid 
in London, and the defendant moved to change it to Lincoln on the 
usual affidavit ; and on a rule being obtained to bring it back, it ap- 
peared from the affidavit that the libel had been published in London 
as well as in Lincoln: Held, that the plaintiff was entitled to have 
the venue brought back to London, without entering into an under- 
taking to give material evidence there. Clements v. Newcome, 1 C., 
M. & R. 776; 3 D. P. C. 425. 

WARRANTY. 

(Of horse.) Where an unsound horse is sold with a warranty of sound- 
ness, the buyer may sue on the warranty, although shortly after the 
sale he discovers the unsoundness, and without giving notice of that 
fact to the seller, keeps and uses the horse as his own for months, 
and during that time administers physic to it, and uses other means 
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to cure it. (1 H. Bl. 17; 1. & M. 207.) Patteshall v. Tranter, 4 
N. & M. 650. 

WITNESS. 

1, (Recalling.) It is in the judge’s discretion whether he will allow a 
witness to be recalled. Adams v. Bankart, 1 C., M. & R. 681. 

2. (Incompetency of, as party to suit. Where a local act empowered the 
directors and overseers of the poor of a parish to sue and be sued in 
the name of their clerk: Held, in an action for goods supplied to 
the directors, that a person who was a director when the goods were 
supplied was a competent witness for the defendant. Fletcher v. 
Greenwell, 1 C., M. & R. 754, 

3. (Attachment for disobedience to subpena.) In order to subject a wit- 
ness to an attachment for disobeying a subpeena, it must appear that 
he was called upon it. Rez v. Stretch, 3 D. P. C. 378. [In Dixon 
v. Lee, 1 C., M. & R. 646, the Court of Exchequer intimated the 
contrary ; and see Barrow v. Humphrey, 3 B. & A, 598, which was 
cited in the principal case, but apparently disregarded by the learn- 
ed judge, Patteson, J.] 

4. (Same.) A rule for an attachment for disobeying a subpoena will 
not be granted, where it is clear that the witness’s presence on the 
trial would have been of no use to the party subpeenaing him. Dicas 
v. Lawson, 3 D. P. C. 427. 

5. (Same.) A rule for an attachment against a witness was discharged 
with costs, it being denied that the original subpena was shown at 
the time of service. 

No conduct money need be tendered to a witness in a town cause. 
—Jacob v. Hungate, 3 D. P. C. 456. 

6. (Attendance of witnesses—Calling on subpena.) A witness must at- 
tend in Court himself pursuant to his subpena; it is no excuse for 
his non-attendance that he employed a person to watch the pro- 
ceedings of the Court, who neglected to give him notice in due 
time. 

It is not indispensably necessary that when a witness is called on 
his subpena, the officer of the Court should hold the writ in his 
hand ; it is sufficient for the writ to be exhibited in Court, and the 
officer to call him three times. Rer v. Fenn, 3 D. P. C. 547. 

7. (Examination of witnesses abroad.) On an application by the de- 
fendant for a commission to examine witnesses abroad, the Court 
refused to make it a part of the rule to call upon the plaintiff to 
produce, at the time of executing the commission, a bill of exchange 
in his possession. Cunliffe v. Whtiehead, 3 D. P. C. 634. 
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EQUITY. 


[Principal cases in 1 Younge & Collyer, Part 1; 6 Simons, Part 1; and 
such cases in 2 Clarke & Finnelly, Part 2; and 7 Bligh, Part 1, as are 
not included in former Digests.] 


ANNUITY. 

A testator gave an annuity, payable half-yearly, to his son for his main- 
tenance and education unti] he attained twenty-one, and another an- 
nuity, payable in like manner to his daughter, (who was an adult,) 
during the son’s minority. Held, that as the son was entitled toa 
proportional part of his annuity for the time between the last half- 
yearly day of payment, and his atte ining twenty-one, the daughter 
was also entitled to a proportional payment of her annuity for the 
same space of time. Weigall v. Brome, Sim. 99. 

ATTORNEY AND CLIENT. 

A testator having made his will devising a freehold estate, afterwards 
sold a part of the estate; a fine being necessary for the purpose of 
clearing the title, his attorney advised the levying afine of the whole 
of the estate, without stating what the effect would be. The fine 
was levied, and the vendor died, without declaring its uses, or re- 
publishing his will. After his death the attorney claimed the estate 
as his heir-at-law, on the ground that the will was revoked by the 
fine. On a bill by the devisee, the Court of Chancery directed an 
issue, when the jury found that the attorney fraudulently omitted 
to tell the testator what effect the fine would have. The Court of 
Chancery, upon that verdict, decreed the attorney to be a trustee for 
the devisee. The House of Lords, affirming that decree, further 
held, that the attorney’s alleged ignorance of the effect of the fine, 
and his omission to inquire whether the testator, his client, had made 
a will, were such professional ignorance and neglect as warranted a 
Court of Equity, independently of the fraud, in holding him to be 
a trustee. (Seagrave v. Kirwan, 1 Beatty. 157.) Bulkley v. Wilford 
C. & F. 102. 

DEBTOR AND CREDITOR. 

A. having received moneys belonging to B., executed, without any 
communication with B., a mortgage to him for the amount. A. re- 
tained the deed in his possession until his death, when it was dis- 
covered in a chest containing his title-deeds. Held, that the mere 
retainer of the deed was immaterial, and that in the absence of evi- 
dence of fraud, or inability in A. to grant, the security was good 
against A.’s creditors, Exton v. Scott, Sim 31. 

EVIDENCE. 

The mere refusal of a witness to produce a document, where he is 
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not justified in withholding it, is not a ground for going into secon- 
dary evidence of its contents. Jesus College v. Gibbs, Y. & C. 145. 

EXCHANGE. 

The donees of a power of sale and exchange may pay money for 
owelty of exchange, although they are not expressly authorized so 
todo. Bartram v. Whichcote, Sim. 86. 

HUSBAND AND WIFE. 

1. (Rights of Wife.) A husband and his wife having agreed to live 
apart from each other, a sum of stock was invested in the name of 
trustees, and, by a separation deed, the husband covenanted to pay 
to his wife, for her support and maintenance, an annuity of 1801. 
a-year, and it was declared that the stock was intended as a securi- 
ty for the payment of that annuity. The deed contained a proviso 
that the husband should be indemnified out of the annuity against 
the debts of his wife, and all dower and-thirds at common law, or 
by custom, which she at any time thereafter might claim, challenge, 
or demand from, out of, upon, or against her husband, or his present 
or future estate, real or personal ; and also an agreement by the wife 
to make and execute all such assurances, matters, and things, as 
should be requisite for the purpose of releasing, barring, or extin- 
guishing all dower or thirds at the common law, or by custoin, which 
she could or might claim or demand in, to, or out of any real or 
personal estate of or belonging to, or to belong to, her husband. 
The husband afterwards died intestate and without issue: Held, 
that the deed contained nothing to deprive the wife of her distribu- 
tive share of her husband’s personal estate. Slatter v. Slatler, Y. & 
C, 28. 

2. (Reduction of wife’s chose in action.) Where the first husband of a 
woman entitled to a legacy of 6000/., chargeable, in default of per- 
sonalty, on the testator’s real estate, verbally agreed with the three 
devisees of the real estate to sell the legacy to therm for 200/. a-piece, 
but received the consideration from one only of the devisees, taking 
interest on the 400/. due from the two others: Held, that as to the 
400/. there was no reduction into possession by the first husband, 
and that his representatives were not necessary parties to a bill by 
the woman and her second lusband for the recovery of the 4001. 
Harwood v. Fisher, Y. & C. 110. 

3. (Restraint on alienation.) By a marriage settlement, money and 
stock were assigned to trustees, in trust, to receive the income dur- 
ing the life of the lady, and pay the same to her for her separate 
use, or as she should appoint, notwithstanding her coverture, but no 
payment to be made by anticipation ; and it was declared that the 
income should not be subject to the debts, &c. of R. G. her intend- 
ed husband ; and, after her decease, in case he should survive, in 
trust to permiit him to receive the income for his life, &c. The 
husband died in the life-time of his wife, and she married again: 
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Held, that the restraint on anticipation was confined to the first mar- 
riage. (Massey v. Parker, 2 M. & K. 182.) Knight v. Knight, 
Sim. 121. 

4. (Same.) A testator directed the interest of a sum of money to be 
for the separate use of his daughter, the wife of J. Lane, for her 
life, free from the debts of her husband. The husband died, and 
his widow married again: Held, that the trust for the wife’s sepa- 
rate use ceased on the death of the husband. (Massey v. Parker, 2 
M. & K. 182.) Benson v. Benson, Sim. 126. 

5. (Marriage articles.) By marriage articles, it was agreed that estates 
should be settled in strict settlement, and that there should be con- 
tained in the settlement, powers to the husband to charge the estate, 
by way of mortgage, with a certain sum, and also to charge the es- 
tates with another sum for younger children, and to create terms for 
raising those sums, and likewise all other powers usually inserted in 
settlements of the like nature, and which should be proper for ef- 
fecting any of the purposes aforesaid: Held, that powers of sale 
and exchange would be properly introduced. Hill v. Hill, Sim. 136. 

INTERPLEADER. 

Where a principal has created a lien in favor of a third person on funds 
in the hands of his agent, the latter may file a bill of interpleader. 
(See Mason v. Hamilton, 5 Sim. 19.) Smith v. Hammond, Sim. 10. 

LEASE. 

(Renewed.) Where an agreement to renew a lease contains no stipu- 
lation as to the term of its duration, it is implied that the new lease 
shall be of the same duration as the old. Price v. Assheton, Y. & 
C. 82. 

PARTNERS. 

By articles of partnership between A. and R. it was agreed that a mer- 
cantile house should be established, and that A. should be interested 
in one fourth, and R. in three fourths of the profit and loss. By ar- 
ticles of even date it was agreed that B. should become a partner, 
and should be interested in one fourth, to be deducted out of R.’s 
share ; and it was provided thatin case of A.’s death, his share should 
be divided so as to give two thirds of the whole business to R. and 
one third to B.A. retired, when it was agreed that a certain sum 
should be paid to him, and that the property of the firm should be- 
long absolutely to R. and B. Afterwards, R. and B. purchased cer- 
tain interests in West India estates, which were assigned to them. 
Ail transactions relative to this purchase and subsequently arising 
out of it, Were entered in the partnership books generally. R. died, 
and disputes arising between his representatives and B. as to the 
relative shares of P., and B. in the purchase and transactions con- 
nected therewith, proceedings in the Court of Chancery were insti- 
tuted by both parties: Held, that B. was not entitled to a moiety on 
the retirement of A., ut only to the same shares as under the pro- 
VOL. XV.—NO. XXIX. 14 
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visions of the original articles of partnership. Robby v. Brooke, 
Bligh, 90. 

PLEADING. 

1, (Bill of discovery.) Words of general relief inserted in the prayer 
of a bill seeking discovery only, makes it a bill for relief; otherwise, 
semble, if the words are used only in the prayer of process. (But 
see Ambury v. Jones, 1 Y. & C.199.) Angell v. Westcombe, Sim. 30. 

2. (Statute of Limitations.) Where it appears on the face of the bill 
that the cause of suit accrued more than six years before the filing 
of the bill, the defendant may take advantage of it by demurrer. 
(See Deloraine v. Brown, 3 Bro. C. C. 633.) Hoare v. Peck, Sim. 
51. 

3. (Demurrer.) A demurrer to the relief will not extend to the dis- 
covery sought by the bill, although the specific relief prayed may be 
improper, if the bill states a clear case for equitable relief to which 
the discovery sought may be ancillary, and likewise concludes with 
a prayer for general relief. Deare v. Alt. Gen. Y. & C. 197. 

4. (Same.) An information having been filed by the Attorney General 
against A., for an account of his dealings and transactions with the 
government as an army agent; A. pleaded in bar of the information 
a settled account, by means of certain clearing warrants. This plea 
having been overruled, A. filed his cross-bill against the Attorney 
General and the Secretary at War, alleging that the clearing war- 
rants had been invariably treated as a settled account; but that he 
had only recently, and since the plea, been acquainted with the pro- 
ceedings at the War Office, by which the clearing warrants were 
rendered conclusive. The bill then charged that the defendants 
had divers documents by which the truth of the several matters al- 
leged would appear, and prayed for a discovery ; a declaration that 
the clearing warrants amounted to a settled account; and for an 
injunction as to all proceedings by the defendants. To this bill the 
defendants having demurred, on the ground that they were public 
officers, and also for want of equity, the demurrer was overruled. 
S.C. 

5. (Discovery—Cross-bill.) The defendant in a tithe suit, who denies 
the rector’s title, cannot, by a cross-bill, compel the rector to discov- 
er the evidence of his title; therefore, where the rector, by his an- 
swer to such a cross-bill, refused to set forth under what deed or 
deeds the rectory was conveyed to the persons under whom he 
claimed ; exceptions to the answer, which had been taken on the 
ground of that refusal, were overruled. Belwood v. Wetherell. Y. & 
C. 211. 

6. (Plea.) To a bill by persons claiming as heirs of A., erparte mater- 
na, and charging that the defendants had frequently, by correspond- 
ence and otherwise, admitted the title of the plaintiffs; the defend- 
ants pleaded to the whole bill, that B. was at the time of A.’s death, 
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and then was, his heir-at-law exparte paterna. Plea overruled, on 
the ground that it ought to have been supported by answer as to the 
correspondence. (Sanders v. King, 6 Madd. 61; Gun v. Prior, 1 
Cox, 197.) Harland v. Emerson, C. & F. 10. 

7. (Same.) An original bill was filed for the purpose of setting aside 
an agreement for the purchase of certain mines, on the ground of 
fraud. A decree was made to that effect, and the money directed 
to be refunded, and that the plaintiff should account for the profits 
of the property while in their possession. A supplemental bill was 
afterwards filed, seeking to establish a specific lien on part of the 
purchase-money paid to the defendant. A plea, that one of the 
original plaintiffs had parted with his interest previous to the filing 
of the supplementary bill, was overruled, on the ground that he was 
liable to the account directed in the original suit, and that such was 
the object of the supplemental suit, that he must be interested in it 
as well as in the original. (Dormer vy. Fortescue, 3 Atk. 133.) 
Small v. Atwood, Y. & C. 37. 

PRACTICE. 

1. (Books in Court.) Where books, papers and writings, mentioned in 
a schedule to the defendant’s answer, are deposited by the defend- 
ant with his clerk in court for the inspection and examination of the 
plaintiff, under the usual order for that purpose, the defendant is 
entitled to have them restored to him so soon as such inspection 
and examination have taken place; and the plaintiff is not entitled 
to have them retained in the custody of the clerk in court, notwith- 
standing that it may be necessary that they should be produced be- 
fore the Master in taking the accounts directed by the decree, or on 
the hearing of an appeal from the decree. The Master may call 
for them when he pleases. Small v. Atwood, Y. & C. 37. 

2. (Production of documents.) A deed in the custody of a defendant, 
a purchaser for valuable consideration, but which the bill impeached 
for fraud, was ordered to be produced under special circumstances. 
Kennedy v. Green, Sim. 6. 

3. (Same.) A voluntary deed in favor of the defendant sought to be 
impeached, and which was in the custody of the defendant’s solicitor, 
who claimed a lien on it, was ordered to be produced, after it had 
been proved by the defendant, and publication had passed. (Balch 
v. Symes, 1 T. & R. 87.) Fencott v. Clarke, Sim. 8. 

4. (Same.) A charge in the bill that papers and documents are in the 
possession or power of the defendant or his solicitor, is not answer- 
ed by a denial that they are in the possession or power of the de- 
fendant. Bond v. Northover, Y. & C. 221. 

5. (Same.) Where a defendant appears to be a bare trustee for the 
plaintiff, and offers no explanation to the contrary, the Court will 
compel the production of deeds and documents admitted, by his 
answer, to be in his possession. Sparke v. Moretown, Y. & C. 103. 
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6. (Same.) The mere circumstance of a defendant incorporating a 
deed in his answer, whether by reference to the schedule or other- 
wise, is not a ground for compelling its production, if in other re- 
spects such production would be inequitable. S. C. 

7. (Impertinence.) Prolixity in an answer is impertinence, but it is a 
question of degree. Therefore, in a bill for an account of money 
transactions between the plaintiff and the defendant, it having been 
required that the defendant should set forth in a schedule a variety 
of minute particulars concerning certain securities which were al- 
leged to have been deposited with him: Held, that setting forth the 
information required in a schedule with colurmms was not imperti- 
nent. (Bally v. Williams, 1 M‘Clel. & Y. 334.) Gompertz v. Best, 
Y.& C. 114, 

SPECIFIC PERFORMANCE. 

In a correspondence between lessor and lessee respecting the granting 
of a new lease to the lessee, the latter having spoken of the renewal 
of the old lease, the lessor did not object to this expression, but ad- 
verted to other topics connected with the subject. On a bill filed 
for the specific performance of the agreement for renewal alleged 
to be contained in these letters: Held, that there was sufficient evi- 
dence to warrant the continuance of an injunction. Price v. sshe- 
ton, Y. & C. 82. 

TENANT IN TAIL. 

(Recovery—Resulting use.) A recovery by tenant in tail, without a 
declaration of use, enlarges the estate into a fee; and if uses are 
declared which cannot take effect, the tenant in tail takes an estate 
in fee. Tanner vy. Radford, Sim. 21. 

WILL. 


1. (Construction.) A testator directed his real estates to be settled on 
certain persons in strict settlement, and that there should be inserted 
in the settlement so to be made, powers of leasing, sale, partition, 
and exchange. “ And my will is, that in such intended settlement 
shall be inserted all such other proper and reasonable powers as are 
usually inserted in settlements of the like nature:” Held, that a 
power to appoint new trustees was proper and reasonable. Lindon 
v. Fleetwood, Sim. 152. ! 

2. (Same.) A testator, after giving specific and pecuniary legacies, di- 
rected that A. and B. should divide, equally,any moneys which might 
remain to his account after payment of his debts and pecuniary leg- 
acies. The testator at the date of his will, and at his death, bad 
money accounts subsisting between him and his bankers, and other 
persons: Held, that the general residue did not pass, but only the 
balance due on the accounts after payment of the debts and legacies 
Hastings v. Hane, Sim. 67. 

3. (Same.) A testatrix devised all her messuages situate in Denmark 
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Court. She had five houses situate in the Court, and another which 
fronted towards the Strand, and formed one side of a covered pas- 
sage leading to where the five were situate, and which had attached 
to the back of it an outbuilding abutting on ground in Denmark 
Court: Held, that as there were houses satisfying the description, 
the house fronting the Strand did not pass. (Doe v. Greening, 3 
M. & 8.171. Newton v. Lucas, Sim. 54. 
(Construction—Representatives.) A testator bequeathed to A., his 
daughter’s husband, his executors and administrators, a sum of mo- 
ney, in trust to pay the interest to the daughter for life, and after her 
death to such ‘persons as she should appoint by will, and in default 
of appointment to her personal representatives. The daughter died 
without having made any appointment, and afterwards A. died with- 
out having taken out administration to his wife: Held, that his ex- 
ecutors and administrators were excluded from all beneficial interest 
in the fund. (Baines v. Otley, 1 M. & K. 485.) Robinson v. Smith, 
Sim. 47. 

(Same.) “Representatives” were held to mean “ descendants,” the 
context of the will requiring it. Styih v. Monro, Sim 49. 

(Same.) A testator bequeathed the residue of his property to A. B. 
“to dispose of among her children as she should think fit:” Hele, 
that A. B. took no interest under the will. Blakeney v. Blakeney, 
Sim 52. 


7. (Same.) A testator gave a sum of money to trustees, their execu- 


tors and administrators, in trust for his son for life, and after his son’s 
decease, to pay thereout two legacies to two of his daughters, and to 
pay the residue to the jegal representatives of his son: Held, that 
legal representatives meant next of kin. Walter v. Makin, Sim. 148. 
(Construction— Widow.) A rent charge settled on the marriage of a 
woman, “for her jointure, and in lieu of dower and thirds at com- 
mon law:” Held, to apply only to a claim upon the husband’s lands, 
and not to bar her right to a distributive share in his undisposed of 
personal estate. Colleton v. Garth, 6 Sim. 19. 

(Revocation.) A testator devised his real estates to his children as 
tenants in common. After the date of his will he entered into con- 
tracts for the sale of the estates, which were not completed at the 
time of his death: Held, that the will was revoked by the contracts, 
(Bennett vy. The Earl of Tankerville, 19 Ves.179.) Tebbott v. Voules, 
Sim. 40. 


10. (Legacy to executor.) A testatrix gave legacies of 100I. each to A. 


B. and C., and in a subsequent part of her will she appointed them 
her executors. In the preceding clauses she made devises and be- 
quests “to her executors thereinafter named,” and “to her execu- 
tors and trustees.” A. neither proved nor acted: Held, that he did 
not take his legacy. Pigott v. Green, Sim. 72. 

14* 
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11. (Legacy—lInterest.) A testator gave a legacy to his daughter, and 
all his real and personal estate to his wife, and, after her death, he 
gave his real estate, subject to the legacy, to his son in fee. The 
wife survived the testator, and afterwards died: Held, that the per- 
sonal estate was first liable, and interest was payable from the end 
of a year after the testator’s death ; and that it was raisable out of 
the real estate if the personal should prove deficient. (Davies v- 
Davies, Daniell, 84.) Freeman v. Simpson, Sim. 75. 

12. (Legacy—Ademption.) A testator bequeathed 70001. secured on 
mortgage of an estate at W. belonging to R. T. The 7000/. and in- 
terest were received, afier the date of the will, by the testator’s 
agent, on his account, and immediately afterwards 6000I., part of it, 
was invested in another mortgage, and the remainder was paid into a 
bank in which the testator had no other moneys, but was afterwards 
drawn out by a person to whom the testator had given a check for 
the amount: Held, that the legacy was specific, and that it was 
clearly adeemed by the testator receiving it. Gardner v. Hatton, 
Sim. 93. 

13. (Legacy.) A testator who was betrothed to a lady, but who died 
before a marriage took place, by his will, after mentioning his in- 
tended marriage with her, bequeathed to his wife 20001.: Held, that 
the legacy was not conditional on a marriage taking place, and that 
the lady took it absolutely. Schloss v. Stiebel, Sim. 1. 

14, (Legacy—Satisfaction.) The father and husband of a lady gave, 
on the marriage, bonds of 30001. each to the trustees of the settle- 
ment. The father died, having bequeathed 30001. to his executors 
upon the same trusts as by the setthement were expressed of the 
moneys, stock, funds and securities comprised therein: Held, that 
the testator having referred to the settlement, could not be taken to 
have intended the bequest as a satisfaction of his bond, in the ab- 
sence of a declaration to that effect. Foster v. Evans, Sim. 13. 

15. (Legacy—Ademption.) A testator gave to his wife the lease of his 
house in B., and the furniture and other articlestherein. The lease 
expired in his life-time, and he took another house and removed his 
furniture to it: Held, that the testator contemplated the enjoyment 
of the house and furniture, and that the bequest had failed by a 
change of circumstances. Colleton v. Garth, Sim. 19. 

16. (Mortgage.) A testator, after several devises and bequests, gave, 
devised and bequeathed all his messuages, chattels-real, ready mo- 
ney, securities for money, debts and personal estate to A. and B., 
their heirs, executors, administrators and assigns, upon certain trusts : 
Held, that the legal estate in premises mortgaged to the testator in 
fee, passed by the words “securities for money.” (Le Gros v. Cock- 
erell, 5 Sim.; Re Tyas, ib. 451.) Mather v. Thomas, Sim. 115. 

17. (Election.) A testator bequeathed a sum of stock, his property, 
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standing in the joint names of himself and wife, to trustees, upon 
trust to pay the interest and dividends to his wife for her life, and, 
after her decease, to distribute the capital amongst his grand-chil- 
dren by name ; and he directed, that in case he had not that sum 
standing in his name at the time of his death,‘ the same should be 
made up out of his other estate and effects: Held, that the stock 
belonged to the wife surviving, and that she must elect between this 
and the other benefits given under the will. Coates vy. Stevens, Y. 
& C. 66. 

WITNESS. 

A witness is not disqualified from proving the payment of a modus, 
on the ground of being an owner of the lands in question, unless it 


be clearly proved that he is an owner at the time of his examina- 
tion. Barnes v. Stuart, Y. & C, 119. 





BANKRUPTCY. 


[Principal cases in 2 Montague and Ayrton, Part 1, and 4 Deacon & 


Chitty, Part 1; omitting such cases as have appeared in former Di- 
gests. ] 


AGREEMENT. 


An agreement on dissolution of partnership, to assign the partnership 
property in consideration of 50l. paid, and five bills for 1002. each 
delivered, is not executory, but executed. Exp. Gibson, M.& A.4. 

ASSIGNEES. 

1. (Expenses.) Assignees are entitled to the expenses of journeys 
solely and properly undertaken for the benefit of the estate. Exp. 
Joyner, M. & A. 1. 

2. (Purchase of debt.) Where a party purchases of a creditor all his 
right to the dividends and interest on his proof, semble, that such 
party cannot proceed against the assignees by petition for an order 
to pay to him the dividends on the proof, but must be left to the 
ordinary means of enforcing the contract by action at law, or suit 
inequity. Exp. Richards, D. & C. 190. 

3. (Injunction.) An injunction will be granted to restrain assignees 
from proceeding in an action, where they have not an equitable 
as well as a legal right. Exp. Booth, D. & C. 211. 

AWARD. 


A bankrupt having conveyed real estate to trustees, (his creditors,) 
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upon certain trusts for the payment of his debts, subsequently en- 
tered into an agreement with them as to the sale, after which he 
took forcible possession of part of it, and the trustees brought an 
action of ejectment, which, with another action, was referred to the 
decision of an arbitrator. The award found, that the creditors 
were entitled to recover in the action of ejectment, and directed 
that asum of money which was due to the trustees, for expenses 
incurred by them in the execution of the trusts, should be paid by 
instalments, and in default of payment that the property should be 
sold and the proceeds applied in discharge of the debt: Held, that 
the award, though it was no charge upon the land, did not destroy 
the lien thereon, given to the trustees for expenses in the execution 
of the trusts. Exp. Coppard, D. & C. 102. 

BILL OF EXCHANGE. 

1. H. and Co. drew bills on P. and Co., who accepted them for val- 
uable consideration. H. and Co. indorsed them to Heaviside with- 
out consideration, and Heaviside discounted them with W. and Co. 
The parties became bankrupt. The assignees of H. and Co. are 
not entitled to have the bills delivered up by W. and Co. on pay- 
ing their amount. Exp. Dickson, M. & A. 99. 

2. (Proof.) An affidavit in support of a deposition of proof on a bill, 
must state the consideration. But if a defective affidavit be pro- 
duced, the commissioner should not reject, but adjourn the proof 
for further evidence. Exp. Maberly, M. & A. 23. 

3. (Proof.) B.and Co. accepted an accommodation bill for G. and 
Co., who indorsed it to V. and Co., and deposited it with them as a 
security for advances: Held, that V. and Co. might prove the 
amount against B. and Co. Exp. Vere, M. & A. 123. 

EQUITABLE MORTGAGEE. 

1. (Rent.) On the sale of equitable mortgage, the right to the rents 
accrues from the date of the order of sale. Exp. Bignold,M. & 
A. 16. 

2. (Interest.) Where there has been an order made for the sale of 
mortgaged property, and the sale is afterwards deferred, the mort- 
gagee is entitled to apply the rents and profits in reduction of the 
interest accruing subsequent to the order of sale, and up to the 
time of taking the account. (Ex parte Martin, 2 Rosc. 87.) Exp. 
Ramsbottom, D. & C. 198. 

3. (Policy of Assurance.) Ona deposit of a policy of assurance by 
way of equitable mortgage, the onus does not lie on the mortgagee 
to show that notice of the deposit was given to the office before the 
act of bankruptcy ; but with the assignees, to show that it was 
not. Exp. Stevens, D. & C. 107. 

MORTGAGE. 

A mortgage given on the eve of bankruptcy, for a very old debt, is 
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so suspicious that the Court will not interfere on the petition of the 
mortgagee fora sale. Exp. Dewdney, M. & A. 72. 


PARTNERS. 


Proof cannot be made by the joint against the separate estate, except 
in the case of a fraudulent abstraction from the joint funds by one 
of the partners; and not then, if there has been any waiver of the 
tortious act by the other partner, so as to reduce it to a matter of 
contract. (Exp. Smith, 1 G. & J. 74.) Exp. Turner, D. & C. 
169, 

PROOF. 


(Partners.) If after the dissolution of a firm of three partners by the 
retirement of one, a creditor draw on the three, and the two ac- 
cept in the style of the three, the two are liable. Exp. Liddiard, 
M. & A. &7. 

REPUTED OWNERSHIP. 

1. (Agency.) Where goods are delivered to a bankrupt to sell in the 
name of another, his selling them in his own name does not place 
them in his reputed ownership. Exp. Carlon, M. & A. 39. 


2. (Lien.) By the deed of settlement of a banking company, it was 
stipulated that the company should have a lien on the shares of 
such proprietors as were customers and indebted to the bank, and 
that no share should be transferred without the consent of the di- 
rectors; and an abstract of these provisions was indorsed on the 
certificate of the share held by each proprietor. 

The bankrupt, at the time of his bankruptcy, was the owner of 
thirty of these shares, and had in his possession the certificates of 
ownership thus indorsed, being then largely indebted to the bank 
for advances :—Held, that the bank continue to have their lien on 


the shares. Exp. Plant, D. & C. 160. 


3. (Fiztures.) The owner of a freehold gave a mortgage for a term 
of years, but remained in possession ; while in possession he added 
fixtures: Held, that they were not in his reputed ownership. Exp. 
Belcher, M. & A. 160. 


4, (Same.) A bankrupt, the owner as well as occupier, of a freehold 
cotton mill, gave the petitioners an equitable mortgage on it, “to- 
gether with the steam-engines, and also all and singular other the 
movable and fixed machinery and steam-pipes then in, upon, 
about, and belonging to the said steam-mill and premises, or occu- 
pied or used therewith.” The bankrupt continued in possession of 
the mills and fixtures up to the period of his bankruptcy: Held, 
that the machinery was not in the reputed ownership of the bank- 
rupt. Exp. Watson, D. & C. 143. 


5. (Separate estate of wife.) Furniture, settled to the separate use of a 
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wife, the possession being consistent with the settlement, is not in 

the reputed ownership of the husband. Exp. Massey, M. & A. 

173. ; 

SERVANT’S WAGES. 

To entitle a servant to an allowance of six months’ wages in full, 
the hiring need not be for a year. Exp. Collyer,M. & A. 29. 

WITNESS. 

If, on a viva voce examination, witnesses are ordered out of Court. 
the petitioner, being a witness, has a right to remain in Court, 


Exp. Dugall, M, & A, 84, 











DIGEST OF CASES. 


AMERICAN. 


Principal cases in 
9 GREENLEAF’S REPORTS, Maine. 
1 FAIRFIELD’S REPORTS, Maine. 
4,5 & 6, YERGER’S REPORTS, Tennessee. 
1 SUMNER’S REPORTS, Circuit Court of the United States, for 
the First Circuit. 


ACTION, 


1. (Costs paid by debtor before entry.) Where a suit, in which pro- 
perty was attached, was settled before entry, by compromise, and 
the plaintiff’s attorney charged as part of the costs to be paid by 
the debtor, a commission of two and a half per cent. often charged 
in similar cases, which the debtor at first objected to as unreason- 
able, but finally paid ;—it was held that he could not recover it 
back, it being voluntarily paid, in pursuance of a lawful contract, 
and without fraud or oppression. Rawson vy. Porter, 9 Greenleaf, 
119, 

2. (Consideration for deed without covenants.) If a grantee accepts a 
deed without covenants, he cannot recover back the consideration 
money, unless there has been fraud, circumvention, or purposed 
concealment. Emerson vy. Co. Washington, 9 Greenleaf, 88. 

3. (Note delivered without endorsement.) If a note be delivered for va!- 
uable consideration, without endorsement, the holder has a right to 
sue in the name of the payee, and the latter cannot control the ac- 
tion in any way. Burton v. Dees, 4 Yerger, 4. 

4. A motion for judgment, is an action, and is embraced within the 
provisions of a statute, where the term “ action” is used. Banks v. 
Brown, 4 Yerger, 198. 

5. (Against an officer.) An action lies against an officer for taking 
property upon an execution issued upon a judgment, void for want 
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of jurisdiction in the court rendering it; or against a purchaser of 
the property. Martin v. England, 5 Yerger, 313. 

6. (Guardian Bond.) An action at law will lie upon a guardian bond 
before a suit is instituted in equity for an account against the guar- 
dian. Foster, use, &c. v. Maxey’s executors, 6 Yerger, 224. 

7. (Joint action to establish freedom.) A joint action may be maintain- 
ed by a mother and her children, claiming under the same right, to 
establish their freedom. Harris v. Clarissa, and others,6 Yerger 
227. 

ACTIONS REAL. 

1. (Bona fide purchase without notice.) A. gave a deed of a lot of 
land to B. which was never registered, and B. conveyed the same 
to C. by deed, which was registered; after which, B. gave up to 
A. the deed he had received from him, and it was thereupon de- 
stroyed ; A. then conveyed to D., who knew of the fraudulent can- 
cellation of A.’s first deed, and the latter conveyed to E. a purchas- 
er for a valuable consideration, without notice of the fraud ;—held, 
that E. was entitled to hold against C. Knoz & al. v. Silloway, 1 
Fairfield, 201. 

2. (Quit claim by heir.) J. S. sold and conveyed to N. M. and at the 
same time took back a mortgage to secure the payment of the pur- 
chase money. Subsequent to which, but prior to the registry of the 
mortgage, N. M. conveyed, without consideration, and with notice, 
to J. Y. and the latter to D. E., the defendant. J. S. died, and his 
heir quit-claimed to N. M., who thereupon conveyed to J. W., the 
demandant. Held, that the conveyance of the heir did not operate 
as an assignment of the mortgage, she having no authority to make 
one ;—and that, if it had any operation, it was to eztinguish the 
mortgage, and lien created under it;—and that, the title of N. M. 
thus perfected, would immediately enure to J. Y. his grantee, and 
through him to the defendant. White v. Erskine, 1 Fairfield, 306. 

ADMIRALTY. 

1. (Libels.) Libels in Admiralty should state the subject matter in ar- 
ticles, with certainty and precision, and with averments admitting 
of distinct answers. The schooner Boston, 1 Sumner, 328. 

2. (.Answer.) The answer should meet each material allegation of the 
libel with an admission, a denial, or a defence. 1b. 

3. (Admissible evidence.) No evidence is admissible except it be ap- 
propriate to some of the allegations in the libel or answer. Jb. 

4. (Supplementary libel.) In Admiralty proceedings a supplementary 
libel alleging new matter, and an answer thereto, may be filed after 
appeal, at the discretion of the Court. Jb. 

5. (Appeal.) Since the Act of March, 1803,ch. 93, in Admiralty, as 
well as Equity cases, carried up to the Supreme Court by appeal, 
all the evidence goes with the case, and it must accordingly be in 
writing. Ib. 
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6. (Rules as to witnesses.) The rules of the Common Law, as to the 
competency and incompetency of witnesses, are adopted in the Ad- 


miralty, in the exercise of its jurisdiction as an Instance Court. 
Ib. 


7. (Taking of testimony of parties.) The testimony of persons, who 
are parties to an Admiralty suit, ought to be taken under a special 
order of the Court showing the cause, that the Court may in its or- 
der limit the inquiries to matters within the exception to the rule, 
that parties are not witnesses. Jb. 


8. (Defence by justification.) Where a defence is put in, by way of 
justification, it must admit the facts. Treadwell v. Joseph, 1 Sum- 
ner, 390. 

9. (Onus probandi.) In cases where a justification is set up, the onus 
probandi is on the respondent. Jb. 

10. (Assault and imprisonment.) Decree for damages for wrongful 
assault and imprisonment. Jb. 

AGENT. 

1. (Authority.) A note was executed for money, dischargeable in salt 
by a given day. The salt was not paid by the day. Held, that the 
mere possession of the note, without other authority, did not au- 
thorize the agent to receive the salt after the day of payment was 
past. Stewart v. Donnelly, 4 Yerger, 177. 

2. (Authority.) A letter from the principals, stating, that they expect- 
ed the salt had been, or was about being delivered, and instructing 
the agent to receive and sell it, concluding with these words, “ that 
at this distance it is difficult to give positive direction, but, as our 
agents, we expect you will consider our interest, and act as if the 
property were your own,” was held, not to confer authority to the 
agent to receive the salt after the day on which it was to be deliv- 
ered had passed. Ib. 

3. (Liability of principal.) If an agent do not employ a careful crew 
to navigate a boat, upon which another freights goods, this will 
charge the agent, but does not discharge the principal in case of 
loss or injury to the goods. Gordon and Walker vy. Buchanan and 
Porterfield, 5 Yerger, 71. 

4, (Personal liability on covenant.) Where the words of the covenant 
were, “that we, A. B. and J. E., trustees of W. H. W., wife of 
S. W., of C., for and in consideration of the sum of six hundred 
and fifty dollars, to us in hand paid, the receipt whereof is hereby 
acknowledged, have this day bargained, sold, &c. and by these 
presents do bargain, sell, &c., unto J. T., a certain negro woman 
named Molley, aged thirty-five years, and her child, which negro, 
we, as trustees aforesaid, do warrant to be sound, sensible and 
healthy : ” held, that this was a personal covenant, and the cove- 
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nantors personally bound to the covenantee upon a breach of the 
covenants. Jordan v. Trice, 6 Yerger, 479. 

AGREEMENT. 

1. (By memorandum on the docket.) In a suit pending in the Court of 
Common Pleas, the defendant agreed by memorandum on the dock- 
et, that “one trial should be final on his part.” On trial, the de- 
fendant had judgment, from which the plaintiff appealed.— Held, 
that after a trial in the Supreme Court, in which the plaintiff pre- 
vailed, the defendant might maintain a writ of review, notwith- 
standing the agreement. Hatch v. Dennis, 1 Fairfield, 244. 

2. (Nude pact.) An agreement in parol to convey vacant land, the 
title to which is in the government, is a nude pact, and cannot be 
enforced. Smith v. Rankin, 4 Yerger, 1. 

3. (When enforced in equity.) If an agreement be executed and not 
executory, a court of equity will lend its aid to enforce it, though 
voluntary and without consideration. Read v. Long, 1 Yerger, 

68. 

4. (Executed consideration.) Where a collateral undertaking was sub- 
sequent to the creation of the debt and not the inducement to it, 
though the subsisting liability was the ground of the promise, with- 
out any distinct and unconnected inducement: held, that the con- 
sideration for the original debt did not attach to this subsequent 
promise, but that some other consideration must be shown, having 
an immediate reference to such undertaking, or the party will not 
be bound by the promise, though it be in writing. Clark v. Small 
and Brown, 6 Yerger, 418. 

5. (Verbal promise to a sheriff not within statute of frauds.) When 
the sheriff levied an execution upon the property of the defendant 
in the possession of a third person, and such third person agreed 
verbally if the sheriff would release the property he would pay the 
execution : held, that this agreement was binding in law, and not 
within the statute of frauds. Randal and Harris vy. Murray, 6 
Yerger, 509. 

AMENDMENT. 

1. (In making up judgment.) Where the errror in making up judg- 
ment, is in the Court, it cannot be amended at a subsequent term 
on motion ;—aliter, where the mistake is that of the Clerk. Hall 
& al. v. Williams, 1 Fairfield, 278. 

2. (Absence of defendant from State.) The absence of the defendant 
from the State cannot limit the authority of the Court with regard 

toan amendment. After their jurisdiction over the cause has once 
attached they cannot be ousted of it by a change of domicil of one 
of the parties. 1b. 


3. (Notice to the attorney of defendafit.) Notice to the attorney of the 
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defendant, before granting an amendment is not indispensable ; it is 
a matter entirely within the discretion of the Court. Jb. 

4. (Striking out co-plaintiff after evidence closed.) After a trial has 
commenced and the evidence closed, one plaintiff may be allowed 
to amend his writ and declaration by striking out the name of a co- 
plaintiff, who bas no interest in the matter in controversy. Wilson 
v. King and others, 6 Yerger, 493. 

ARBITRAMENT AND AWARD. 


1. (Award not void when without date.) A report of referees under a 
rule from the Court of Common Pleas, was held not to be void 
merely on account of its bearing no date ;—and on writ of error 
brought to reverse a judgment founded thereon, in the absence of 
all evidence to the contrary it was presumed to have been made at 
the term when it was accepted and judgment rendered thereon. 
Eaton v. Cole, 1 Fairfield, 137. 

2. (Where a report was opened out of Court.) A demand was submit- 
ted to two arbitrators under the following terms,'viz. : “ And should 
they not agree, they may choose one or more with them, the re- 
port of whom, or a major part of whom, being made as soon as 
may be, shal] be opened by the parties, or be returned to any Court 
of Common Pleas to be holden in and for the county aforesaid, 
judgment thereon to be final between the parties.” The two not 
agreeing, appointed three others, the parties assenting thereto. The 
whole number, after hearing the parties, made and signed the re- 
port which was against the party making the claim. The report 
was not returned to the Court of Common Pleas, but was opened 
by the consent of parties, each paying half the cost agreeably to 
the award. Held, that such award was binding on the parties, and 
constituted a valid defence to an action brought on the demand 
submitted. Norton v. Savage, 1 Fairfield, 455. 

ASSIGNMENT. 

1. (Of a promissory note.) T. J. F. indorsed and delivered a prom- 
issory note to W. G. F., and took from him a receipt therefor in 
which it was stated, that the proceeds were to be paid on certain 
notes held by F. F.—after which, and prior to payment to F. F., or 
notice to him of such indorsement, or assent on his part thereto, 
T. J. F. assigned the note to S. M., and in writing revoked the or- 
ders given to W. G. F. regarding its appropriation, and ordered it 
to be delivered to S. M. In an action of trover, brought by S. M. 
against the assignees of F. F., who had obtained possession of the 
note, it was held, that the property in the note by the first transac- 
tion did not pass to F. F., or to W.G. F., as his trustee, but re- 
mained in T. J. F.—that he had the legal power of appropriating 
it at any time before the power granted to W. G. F. had been ex- 
ecuted :—and that though S. M. had never had possession of the 
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note, still, he might maintain trover for it. Mitchell v. Allen & al., 
1 Fairfield, 450. 

2. (Assent.) An assignment was made by a debtor for the benefit of 
his creditors to two attorneys at law, who were partners in their 
business, as trustees ; one of them assented to the assignment at the 
time, the other being absent. It was held, that the latter must be 
presumed to assent also, unless upon notice he refused to accept 
the trust, and notified it to the debtor; and especially if he and his 
partner proceeded to act under the assignment by a private con- 
ditional agreement between them, as to giving a priority to certain 
attachments made by them in favor of certain creditors, which 
agreement was unknown to the debtor. And it seems, that even if, 
under such circumstances, the priority could be held valid, the as- 
signment would be an operative trust, as to all other assenting 
creditors. Gordon vy. Coolidge, 1 Sumner, 537. 

3. (Assent by attorneys at law.) Attorneys at law, having confided to 
them by creditors a discretionary power to collect a debt, may in 
the exercise of their discretion assent to an assignment for the ben- 
efit of creditors, and bind their clients thereto, as within the scope 
of the authority thus confided to them. Jb. 

4. (Where one trustee assents to, and another repudiates the trust.) 
Where an assignment is made to two persons, one of whom accepts 
the trust, and the other repudiates it, the assignment is operative as 
to the assenting trustee, unless there is some condition in it, that it 
shall be void, unless assented to by both trustees, Jb. 

5. (Where assent is sent through the post-office.) When an assignment 
is made for the benefit of the creditors, and some of the creditors 
live at a distance, and signify their assent by letter through the 
post-office ; quere, when is the assent complete ? whether at the 
time, when the letter is put into the post-office, or when it reaches 
the assignees. Ib. 

ASSUMPSIT. 

1. (To recover damages for preventing performance of a contract.) 
Where a town, having contracted with an individual for the sup- 
port of the Poor of such town for one year, for an agreed compen- 
sation, afterv ards refused to permit him to perform his contract, 
and he brought assumpsit to recover damages for thus preventing 
his performance of the contract, whereby he might have earned the 
stipulated sum, it was held, that he well might pursue his remedy in 
this form of action. Davenport v. Hallowell, 1 Fairfield, 317. 

2. (Where a party subscribed for shares in a company.) Where one 
subscribed for shares in an incorporated Company, agreeing “to 
take and fill the number of shares set agairist his name,” the Court 
held, that assumpsit might be maintained against such subscriber or 
proprietor, to recover an assessment on his shares; the word “ fill,” 
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in this connexion amounting to a promise to pay assessments. 
Bangor Bridge Co. v. Mc Mahon, 1 Fairfield, 478. 

3. (The same.) But where by the terms of the subscription, he agrees 
merely to take a certain number of shares, without promising to 
pay assessments, the only remedy against the delinquent proprietor 
is a sale of his shares. Jb. 

4. (Mesne profits.) Assumpsit will not lie (after an ejectment) to re- 
cover mesne profits. Poindexter v. Cherry, 4 Yerger, 305. 

5. (Fees of clerk of court.) The clerk of a court may maintain as- 
sumpsit against a plaintiff for fees allowed him by law, where they 
cannot be collected from the defendant. Ewin v. Lusk, 4 Yerger, 
459. 

6. (By one co-surety against another.) One co-security may bring an 
action of assumpsit against another co-security, when he has paid 
the money, without demand of the money from the co-security, 
where the principal is insolvent. Cage v. Foster, 5 Yerger, 261. 

. (Money had and received.) A.agrees topay B. four hundred dollars 
in notes, accounts, &c. for which B. agrees to let A. have a negro 
girl. A. paid upwards ‘of three hundred dollars and died. No 
further payments were made, and B. failed to pay the negro girl: 
held, that the executors of A. could maintain assumpsit against B. 
for the three hundred dollars paid by A. in his lifetime. Harrison 
v. Chilton and Janet, 5 Yerger, 293. 

8. (Money deposited with a stakeholder on an illegal wager, when recov- 
erable.) Money deposited with a stakeholder on an illegal wager 
may be recovered from him in assumpsit, provided such stakehold- 
er be notified not to pay it to the other party. Perkins v. Hyde, 6 
Yerger, 288. 

9. (Money paid under mistake of facts.) Money paid under a mistake 
of facts to one not entitled to receive it, may be recovered back in 
assumpsit. Dickens v. Jones, 6 Yerger, 483. 

10. (Money paid unconstitutionally.) But money paid to the sheriff 
for assessed taxes, which could not be constitutionally assessed, can- 
not be recovered from the sheriff, especially after he has paid it to 
the treasurer. Ib. 

ATTACHMENT. 

1. (Lessors property in tenant’s possession.) Where a farm was leased at 
will, with an agreement that the hay, deposited in the barn, should 
remain the property of the lessor, or be held by him as security till 
the rent should be paid; but no actual delivery of it was made to 
the lessor; the hay was held liable to attachment for the debts of 
the tenant. Bailey v. Fillebrown, 9 Greenleaf, 12. 

2. (Tools exempt from.) A mill-saw, is not a tool within the meaning 
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of stat. of 1821, ch. 95, and is not therefore, exempt from attach- 
ment. Batchelder vy. Shapleigh, 1 Fairfield, 135. 

3. (Of overplus in hands of trustees.) Where a debtor conveys prop- 
erty to a creditor, who accepts the trust, and sells the property 
for the purposes of the trust, the overplus of money in his hands 
may be attached. Hearn v. Crutcher § Bullard, 4 Yerger, 461. 

BAIL. 

(When discharged.) Bail are discharged when the sum in the declara- 
tion is more than that in the writ. Matthews and Alderson vy. Arm- 
strong, 4 Yerger, 131. 

BANK. 

(Votes payable at a branch.) Where notes have been issued, payable 
at a branch of the principal bank, which has been called in by the 
principal bank, a demand of the money made atthe principal bank, 
will entitle the party to sue the bank, upon the non-payment of the 
notes. .Vashville Bank v. Henderson, 5 Yerger, 104. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1, (Indorsement by one of two joint promisees.) Where one of two 
joint promisees in a negotiable note, having it in his possession, was 
requested by the other to sell it and apply the proceeds to their 
common benefit, and he sold it accordingly ; but the other refused 
to indorse it, being called upon for that purpose; after which the 
seller indorsed it in their juint names ;—it was held that the pur- 
chaser could not maintain an action on the note as indorsee, the 
authority of the seller being revoked by the refusal. Lowell v. 
Reding, 9 Greenleaf, 85. 


2. (Declarations of indorser.) In an action by the indorsee of a dis- 
honored bill or draft, against the acceptor, the declarations of the 
indorser, made while the interest was in him, are admissible in evi- 
dence for the defendant. Shirley v. Todd, 9 Greenleaf, &3. 

3. (Possession of by original indorser.) Where bills of exchange were 
specially indorsed, and the indorsement still continued uncancelled, 
and there were no re-indorsements, or other evidence of any subse- 
quent assignment; held, that possession by the original indorser is 
prima facie evidence, that he is the owner of them. Picquet v. 
Curtis, 1 Sumner, 472. 


4, (Necessity of a demand at a particular place—Statute of Limitations.) 
Where bills of exchange are made payable at a particular place, no 
action can be maintained until after a demand at that place, and a 
dishonor there. Therefore, the Statute of Limitations begins to 
run from the time of such demand, and not from the time, when 
the bills were payable according to their tenor. Jb, 


5. (On demand—Erasure.) A note of hand, written payable “ on de- 
mand with interest after four months,” with the words “ on de- 
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mand ” erased, but still legible, was held not to be due until after 
the lapse of the four months. Hobart v. Dodge, 1 Fairfield, 156. 

6. (When payable at the dwelling-houses of two joint makers.) A note 
signed by two, jointly and severally, and made payable at their 
dwelling-houses in the town of D., was presented to both at the 
barn-yard of one of them, and no objection was made by either as 
to the place where payment was thus demanded. Held, that the 
demand was sufficient. Baldwin v. Farnsworth & al., 1 Fairfield, 
414. 

7. (Declarations of payee before indorsement.) In an action on a prom- 
issory note of hand, brought by the indorsee against the maker, the 
latter, to show payment, was permitted to prove the declarations of 
the payee, made before the note was indorsed, the note when in- 
dorsed, being over due. Hatch v. Dennis, 1 Fairfield, 244. 

&. (Where a note is alleged to be lost.) In a suit by the payee upena 
note alleged to be lost, the defendant may show the note was passed 
away by the payee by delivery, without assignment. Burton v. 
Dees, 4 Yerger, 4. 

9. (Legal interest in.) When a note is made payable to C. as agent of 
D., the legal interest in the note is in C. Cocke v. Dickens, 4 Yer- 
ger, 20. 

10. (Dischargeable in salt.) A note was executed payable in money, 
but dischargeable in salt by a given day. Held, that if the salt is 
not delivered by the day specified, the money is due. Stewart vy. 
Donnelly, 4 Yerger, 177. 

11. (Guaranty of solvency of maker.) When a note is indorsed, guar- 
anteeing the solvency of the maker; held, that the holder will be 
entitled to recover from the indorser, upon proving demand and no- 
tice, without proof of the maker’s insolvency. Bell v. Johnson & 
Hicks, 4 Yerger, 194. 

12. (Waiver of demand of check on the bank.) Where the drawer of a 
check is informed that a demand on the bank was made and pay- 
ment refused, a promise to arrange it, is not a waiver of the de- 
mand, if in fact none were made. Brown v. Lusk, 4 Yerger, 210. 

13. (Inland bill of exchange.) An instrument of writing was drawn as 
follows: “ No. , Nashville, Dec. 13, 1827. Cashier of the of- 
fice of discount and deposit, United States Bank at Nashville, pay 
N. Patteson, or bearer, one hundred dollars and cents, on 
the 14th of January 1828. M. W. Brown.” Held, that this was 
an inland bill of exchange, and as such, was entitled to three days 
of grace. Ib. 

14. (.Votice.) A promissory note was made at Jackson, (Tennessee,) 
payable at the Bank of the United States at New Orleans to A., who 
resided at Jackson. A. indorsed it to B. of Nashville, who indors- 
ed it to C. of Germantown, (Pennsylvania,) who indorsed it for col- 














176 Digest of American Cases. [ April, 


lection to the Cashier of the Germantown Bank, who indorsed it 
for the same purpose to the Cashier of the Bank of the United 
States at Philadelphia, who indorsed it to the Cashier of the United 
States Bank at New Orleans, where it was deposited. The note was 
not paid. Held, that for the purpose of charging the first indorser, 
it made no difference whether the Bank acted as owners or agents. 
Held, also, that each indorser is entitled to notice from his indorsee, 
and that the notices travelling by circuity, from last to first, is suffi- 
cient to charge the first indorser. Held, also, that notice from any 
one party to the preceding parties, will be sufficient notice. But- 
ler v. Duval, 4 Yerger, 265. 

15. (By what law interest is governed.) A bill of exchange drawn by 
A. of Tennessee, on B. of New Orleans, will carry interest accord- 
ing to the laws of Louisiana, Cooper, Caruthers & Co. v. Sandford, 
4 Yerger, 452. 

16. (Illegal interest.) By the laws of Louisiana, interest is either le- 
gal or conventional; by the former it is fixed ; by the latter it may 
be contracted for, provided it does not exceed ten per cent., if the 
contract is in writing. Held, that the custom of the New Orleans 
merchants to charge eight per cent. by way of damages was illegal, 
and cannot be enforced upon protested bills, accepted for the ac- 
commodation of the drawers. Jb. 

17. (.Votice.) When notice is directed to the post office nearest the 
residence of the indorser, that is proof that he received the notice. 
Durlap v. Thompson & Drennen, 5 Yerger, 67. 

18. (Notice.) So, where the indorser lived at A. five years before the 
note fell due, and the notary made diligent inquiry for his place of 
residence and was informed it was at Paris, a notice directed to 
Paris will be sufficient, though the defendant might have removed 
his residence to B. a few days before the note fell due. Jb. 

19. (Volice.) But, when the indorser lived at A. and the notice was 
directed to him at B. where he was supposed to have been when the 
note fell due, the charge of the court, “that if the jury believed it 
probable the defendant received notice at the latter place as soon as 
he would if the notice had been sent to the former,” was held to be 
erroneous. Ib. 

20. (Demand and notice dispensed with.) A full indemnity given by 
the maker to the indorser to secure him against his liability as in- 
dorser, or, a promise to pay by the indorser with a knowledge that 
no demand was made, will, in either case, dispense with demand 
and notice. Durham v. Price, 5 Yerger, 300. 

21. (.Vot negotiable.) A note for money “which may be discharged 
by the delivery of cotton,” is not a negotiable instrument, and the 
indorser or assignor of such instrument is not liable upon his in- 
dorsement. Lawrence v. Doherty & Gwin, 5 Yerger, 435. 
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22. (Payable in orth Carolina bank notes.) A note payable in North 
Carolina bank notes is negotiable, and the indorser is liable for the 
specie value of such notes. Deberry v. Darnel, 5 Yerger, 451. 

23. (Votes when subject to equities in the indorsee’s hand.) Where ne- 
gotiable notes are transferred after maturity, or with notice of a prior 
equity, or where they are not transferred in a due course of trade, 
as where property or money is not paid or advanced bona fide, upon 
the credit of the paper, in each of these cases the indorser takes it 
subject to the same equities it was liable to in the hands of the in- 
dorser. Napier v. Elam and others, 6 Yerger, 108. 

24. (Vole taken under suspicious circumstances.) Whenever the indor- 
see takes a promissory note under circumstances which might rea- 
sonably create suspicion that the note was not good, he takes it at 
his peril, and the maker will be let into his defence whether the note 
were due or not due at the time of the transfer to the indorsee. 
Hunt vy. Sandford and Cook, 6 Yerger, 387. 

BOND. 

1. (Costs not paid by obligor ; bond not discharged.) A bond being in 
suit, and the writ in the hands of the officer, but not served, the 
obligor went to the attorney of the obligee, to pay him the money. 
The attorney cast the amount of the debt due, and wrote a receipt 
on the back of the bond, which was delivered to or taken up by the 
obligor, who handed over the money, at the same time, to the at- 
torney. While the latter was counting the money he discovered 
and remarked that the costs had been accidentally omitted, which, 
however, the obligor refused to pay, and went away with the bond, 
the attorney refusing to receive the money. Hereupon it was held 
that the bond was not discharged. Steward v. Riggs & al. 9 Green- 
leaf, 51. 

2. (Receipt not under seal a discharge.) An execution debtor being 
within the prison limits, under a statute bond, his friends entered 
into a collateral agreement for payment of the demand ; whereupon 
the creditors gave him a receipt, not under seal, in full satisfaction of 
the judgment and execution. Jn an action afterwards brought up- 
on the bond, this discharge was held a sufficient bar, though the 
creditor had not been able to derive any benefit from the agreement. 
Ellingwood & al. v. Dickey & al. 9 Greenleaf, 125. 

3. (For the conveyance of real estate.) A bond or obligation for the 
conveyance of real estate is a contract merely personal; and “the 
estate, right, title and interest,” accruing under it, a merely personal 
right. Shaw v. Wise, 1 Fairfield, 113. 

4. (Condition.) The condition of a bond to prosecute an appeal in 
error, was as follows: “ Now if the said A. B. and C. shall well and 
truly prosecute said appeal with effect, or, in case of failue therein, 
pay and satisfy all costs and damages that may be awarded against 
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them for wrongfully prosecuting said appeal, then this obligation to 
be void.” Held, that the securities were only bound for the costs 
and damages, and not the principal debt. Banks v. Brown, 4 Yer- 
ger, 198. 

So, although the action is covenant, Gholson v. Brown. Ib. 

5. (Plea bad.) The condition of a bond was as follows: That if the 
within bound A, shall make a title in fee simple to two lots in Wa- 
terloo, as soon as the title can be obtained from the United States, 
agreeably to the regular routine of sales of land titles of the United 
States, then the bond to be void: the defendaut pleaded, that he had 
not been able to obtain a title from the United States agreeably to 
the regular routine of sales of land titles of the United States: Held, 
upon demurrer, that the plea was bad. Nizon v. Bumpass, 5 Yerger, 
16. 

6. (Construction of.) The bond of a party will be taken most strongly 
against the maker. Powell v. Finch, 5 Yerger, 446. 

7. (Consideration inquired into if under fifty dollars.) Bond or note 
under seal for fifty dollars or under, the consideration may be in- 
quired into. Flewellen v. Hale, 6 Yerger, 515. 

BOUNDARY. 

1. (Verbal Agreement—Statute of Frauds.) When the lines and boun- 
dary of land are fixed, and can be identified, a verbal agreement to 
fix the line or boundary different, is within the statute of frauds, 
and void. .Vichol v. Lytle’s lessee. 4 Yerger, 456. 

2. (Verbal agreement united with acts.) But where there is doubt as to 
the true locality of a line, a verbal agreement of the adjoining claim- 
ants, and their acts done in pursuance of it, is evidence that the line 
so agreed upon is the true boundary. 1b. 

BOWDOIN COLLEGE, 

1, (Authority of Legislature of Maine over.) Bowdoin College isa pri- 
vate, and not a public, corporation, of which the Commonwealth of 
Massachusetts was founder, and the visitatorial and all other powers, 
franchises, and rights of property of the College are vested in the 
Boards of Trustees and Overseers, established by the Charter, who 
have a permanent right and title to their offices, which cannot be 
divested, except in the manner pointed out in the Charter. In the 
Charter of the College ({ 16,) it is declared, that the Legislature 
“ may grant further powers to, or alter, limit, annul, or restrain any 
of the powers by this Act vested in the said corporation, as shall be 
judged necessary to promote the best interest of the College.” Under 
this clause the authority of the Legislature of the State of Maine 
is confined to the enlarging, altering, annulling, or restraining of the 
powers of the corporation, and does not extend to any intermed- 
dling with its property, or extinction of its corporate existence. 
Allen v. McKeen, 1 Sumner, 276. 
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2. (The Same.) By the Act of Separation of Maine from Massachu- 
setts, the powers and privileges of the President, Trustees, and 
Overseers of the College, are guaranteed under the Charter, so that 
they cannot be altered, limited, annulled, or restrained, except by 
judicial process, according to the principles of law, unless that Act 
has been modified by the subsequent agreement of both States. 
Afterwards the Legislature of Massachusetts passed a Resolve, 
“ That the consent and agreement of this Commonwealth be, and 
the same is hereby, given to any alteration or modification of the 
above-mentioned clause or provision in said Act, relating to Bow- 
doin College, not affecting the rights or interests of this Commonwealth, 
which the President, and Trustees, and Overseers of the said Col- 
lege, or others having authority to act for said corporation, may make 
therein, with the consent of the Legislature of said State of Maine ; 
and such alterations or modifications, made as aforesaid, are hereby 
ratified on the part of this Commonwealth.” This resolve does not 
authorize the Legislature of Maine to make alterations in the Col- 
lege charter, which shall divert the funds of the founder from their 
original objects, or vest the visitatorial power in any other bodies, or 
persons, than the Trustees and Overseers, marked out in the orig- 
inal charter; and, @ fortiori, it does not justify the transfer of these 
powers from the Trustees to any other persons not in privity with 
them. Jb. 

3. (By whom allerations in are to be made.) According to the foregoing 
Resolve, the alterations and modifications are to be made by the 
Boards of the College, or by their agents, with the consent of the 
Legislature, and not by the Legislature, without their consent. 1b. 

4. (Ratification by Massachusetts.) The terms of ratification in the 
foregoing Resolve, being in presenti, it seems that they cannot be 
applicable to all possible alterations in all future times. Jb. 

5. (Necessary concurrence between the legislatures of Maine and Massa- 
chusetts.) By the terms of the Act of Separation of Maine from 
Massachusetts, no modification of it can be made, except by the sub- 
sequent agreement of the Lezislatures of both States. To effect this 
agreement, there must be a concurrence of the Legislatures of both 
States ad idem, that is, an express assent to some specific proposi- 
tion. Therefore the Act of Maine of the 16th March, 1820, which 
was never responded to by the Legislature of Massachusetts, and 
which in its terms does not look to any antecedent Resolve of Mas- 
sachusetts, (though the foregoing Resolve of Massachusetts was 
passed four days previous,) but expressly looks to some future act or 
assent of Massachusetts, is not a sufficient compliance with the ar- 
ticles of separation. Ib. 

6. (Unconstitutional Acts of Maine.) By the Act of Maine of the 16th 
of June, 1830, it is enacted, that “ the President, and Trustees, and 
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the Overseers of Bowdoin College shall have, hold, and enjoy their 
powers and privileges in all respects, subject, however, to be altered, 
restrained, or extended by the Legislature, &c., as shall, &c., be 
judged necessary to promote the best interests of said Institution.” 
This cannot be construed to include an authority to annul the 
charter, or the corporation created by it, or the Institution itself, or 
to create new Boards, in whom the corporate powers and privileges 
may be vested ; or to transfer to other persons the powers and priv- 
ileges of the old Boards; or to add new members to the Board by 
the nomination of the Legislature, or by that of the Governor and 
Council of the State. The Act of the 19th of March, 1821, enlarg- 
ing the Boards, the Act of the 27th of February, 1826, making the 
Governor, ex officio, a member of the Board of Trustees, and the 
Act of the 3ist of March, 1831, declaring, that no person holding 
the office of President in any college in the State, should hold his 
office beyond the day of the next Commencement of the college, 
and altering the tenure of their offices, are, therefore, unconstitu- 
tional. 1b. 

7. (What is the meaning of “ acquiesced.”) Where the Boards voted, 
that they “acquiesced” in an Act of the Legislature, it was held, 
that this did not import an assent on their part; and, farther, that 
their approval could not give effect to an unconstitutional Act. Jb. 


CHANCERY. 


(Mistake—Parol Evidence.) A. in writing agreed to convey to B. 
on the payment of a certain agreed sum, “a lot of land situated in 
the town of Windham.” B. alleging that there was a mistake in the 
contract—that the whole of a particular Jot was intended to be em- 
braced by it, though a part of the lot lay in the town of Westbrook, 
brought bis bill in equity to have the mistake corrected, and specific 
performance decreed of the contract as amended. Held, that parol 
evidence was inadmissible to vary the terms of the written contract 
according to the prayer of the bill. Eldre v. Elder, 1 Fairfield, 80. 


CHARTER-PARTY. 





1. (Jurisdiction of Admiralty over.) The Admiralty has jurisdiction in 
cases of charter-parties for foreign voyages; and may enforce, by a 
proceeding tn rem, the maritime lien for freight under a charty-par- 
ty. The Schooner Volunteer, 1 Sumner, 550. 

2. (When general owner is owner for the voyage.) The general owner 
is owner for the voyage, notwithstanding a charter-party, if the ves- 
sel is navigated at his expense, and by his master and crew, and he 
retains the possession and management of her during the voyage ; 
and especially, where he retains a part of the vessel for his own 
use. Ib. 

3. (Lien for freight.) By the general Maritime Law, there is a lien on 
the goods for freight, whether shipped under a bill of lading, or a 
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charter-party. But that lien may be waived or displaced by any 
special agreement inconsistent with such lien. But it is presumed 
to exist, until such inconsistency appears. Ib. 

4. (The Same.) A stipulation for the payment of the freight ten days 
after the return of the vessel, is not necessarily inconsistent with such 
lien, 1b. 

5. (Where there is a special clause in the charter-party creating alien.) A 
clause in the charter-party, that the parties bind the ship and goods 
respectively for the performance of the covenants, payments, and 
agreements thereof, is a valid clause, creating a pledge or lien on 
the goods for such performance ; and may be enforced against the 
goods by a detention by the ship-owner for the freight; and by a 
suit in the Admiralty. Jd. 

COLLATERAL WARRANTY. 

(Rhode Island.) The Statute of 4 & 5 Anne, ch. 16, respecting col- 
lateral warranty, &c., has been adopted in Rhode Island. Sisson 
v. Seabury, 1 Sumner, 235. 

COMMON CARRIER. 

1. (Negligence.) Whether a carrier by water has been guilty of neg- 
ligence, after his boat has been wrecked, is a question for the jury 
to determine, upon a view of all the circumstances. Johnson v. 
Friar, 4 Yerger, 48. 

2. (Boatmen and freights.) Boatmen and freighters on our rivers are 
liable as common carriers, and are liable as such for all losses not 
occasioned by the act of God or the public enemies of the country. 
Gordan and Walker v. Buchanan and Porterfield, 5 Yerger, 71 ; Jones 
and Kimbro v. Walker, 427. 

3. (Exception to their liability.) The exception in a bill of lading 
“ dangers of the river which are unavoidable,” narrows the liability 
of the carrier, and releases him from all liability for accidents and 
losses occasioned by hidden obstructions newly placed in the river, 
of a character such as human foresight could not discover and avoid. 
Gordon and Walker vy. Buchanan and Porterfield, 5 Yerger, 71. 

4. (Requisite care.) If a carrier know of an obstruction before an in- 
jury is sustained by it, not before known, he must use increased 
caution and diligence to avoid it; and if by any means he could re- 
move it, he must do so or he will be in default. Jb. 

CONDITIONS. 

(Their construction.) Conditions are to be construed strictly against 
those for whose benefit they are introduced, when they impose bur- 
dens on other parties. Catlin v. The Springfield Ins. Co. 1 Sumner, 
434. 

CONDITIONAL SALE. 

(Life estate in slaves.) A sale by A. of his life estate in slaves, with a 
condiiion that his children, (those entitled to the remainder,) might 
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redeem or re-purchase them by a given day, is not a mortgage, but 
a conditional sale, and is valid. Hickman v. Quinn, 6 Yerger, 96. 

CONSTITUTION OF THE UNITED STATES. 

(Impairing the obligation of contracts.) Where a person holds an of- 
fice during good behavior, with a fixed salary and certain fees an- 
nexed thereto, the tenure of the office cannot be altered without 
impairing the obligation of a contract. Therefore, the Act of the 
Legislature of Maine of 1631, removing President Allen from the 
ofiice of President, and establishing a different tenure for the office, 
is contrary to the Constitution of the United States. dilen v. Mc- 
Keen, 1 Sumuer, 277. 

CONSTITUTIONAL LAW. 

1. (Lands of Massachusetts.) By the clause in the Act of Separation, 
exempting the lands of Massachusetts from taxation while the title 
remains in the Commonwealth, is intended the legal and not the 
equitable title to such lands. Emerson vy. Co. Washington, 9 Green- 
leaf, 88. 

2. (Act reviving a judgment.) The act of Assembly of 1829, author- 
izing the executors of William Tate, to revive a judgment obtained 
by George Bell in his lifetime, against Montgomery Bell, in the same 
manner as if they were executors of the said George Bell, is uncon. 
stitutional and void. Tate’s Executors v. Bell, 4 Yerger, 202. 

3. (Unconstitutional Law.) The act of 1831, authorizing James 
Young, of White coun:y, to prosecute a suit now pending in the 
circuit court of White county, in the name of Peter Elrod against 
Robert Officer, without taking out letters of administration upon 
the estate of said Elrod, deceased, is unconstitutional and void. 
Officer v. Young, 5 Yerger, 520. 

4. (Powers of Legislature.) Any act of the legislature which is re- 
trospective in its operation; that takes from some vested rights and 
gives them to others; that changes the nature of obligations, and 
dispenses with liabilities that all others would lie under in a similar 
situation ; or that is partial in its operation, giving one individual 
privileges that are not extended to others contrary to the general 
law, is not “a Jaw of the land,” within the meaning of the consti- 
tution. Jb. 

CONSTRUCTION. 

1. (Of adeed.) In the deed conveying a lot of land, the grantor made 
the following reservation: “ And the said A. hereby reserves to him- 
self the right of passing and repassing with teams, in the most con- 
venient place, across the land conveyed.” Held that, the term 
“across” did not necessarily confine the right of way to a trans- 
verse one, over the lot. Brown v. Meady, 1 Fairfield, 391. 

2. (Of a deed.) But where the grantor’s lot was nearly in the form of 
a parallelogram, and the grant was of one half, dividing it longitu- 
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dinally ; and it appeared that the rear end of the grantor’s land, not 
conveyed, occupied as a mowing field, was separated from the front, 
where the grantor’s buildings were, by an impassable barrier; the 
reservation was construed as retaining to the grantor, the right of 
passing in the most convenient route, from said field to his build- 
ings, though in se doing it was necessary to pass over the lot both 
transversely and lengthwise. 1b. 

CONTRACT. 

1, (Effect of delay not fraudulent.) A. and B. made a contract for the 
sale of a chaise, by which it was agreed that B. should give his 
notes for the price, payable in twelve months, and in the mean time 
should keep possession of the chaise, and use it at his pleasure ; 
but that the property should remain in A. till the notes were paid. 
B. accordingly gave his notes and received the chaise ; which he 
used as his own, and afterwards sold, before the year expired, to C., 
who had in fact no knowledge of the terms of the contract. After 
the expiration of the year, and after C. had used the chaise some 
months, with the knowledge of A. and had subsequently sold it, A. 
brought an action of trover against him for the chaise; and it was 
held that the action might well be maintained ; there being on the 
part of A. no fraudulent delay or acquiescence. Sawyer v. Shaw 
& al. 9 Greenleaf, 47. 

2. (Mortgage of personal property.) It seems that a mortgage of per- 
sonal property is not a contract of sale, within the third section of 
the statute of frauds. Gleason v. Drew, 9 Greenleaf, 79. 

3. (Agreement to sell land.) An agreement “to sell” Jand, binds the 
party to execute a proper deed of conveyance. Smith v. Haynes, 9 
Greenleaf, 128. 

4. (Agreement to sell land by one not having title.) Where, under an 
agreement for the sale of land, the purchaser had made partial pay- 
ments, but the other party had no title to the land, but held only a 
contract for a title to be afterwards completed by the owner; it was 
held that this fact, being well known to the purchaser at the time 
of making the contract, furnished no ground to recover back the 
money paid, the contract not being rescinded. Smith v. Haynes, 9 
Greenleaf, 128, 

5. (Sale.) H. delivered to A. six cows, which, by parol agreement, 
were to be returned to him at the end of two years, or their value 
in money, unless A. should be dissatisfied with a certain trade or 
exchange of farms then made between them; in which case they 
were to remain the property of A. for ever. At the end of the two 
years A. expressed himself satisfied with the trade, but refused to 
redeliver the cows, or to pay their value; whereupon H. brought 
assumpsit to recover what they were reasonably worth, and by the 
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Court it was held, that this was not technically a bailment, but that 
it amounted to a sale. Holbrook v. Armstrong, 1 Fairfield, 31. 

6. (Statute of Frauds.) That the contract was not within the statute 
of frauds, though not in writing, and in part, not to be performed 
within a year; the statute not applying to cases of sale where there 
is a part execution of the contract within the year by the delivery 
of the goods, though the price is stipulated to be paid at a period 
beyond a year. 1b. 


7. (Statute of Frauds.) Held, also, that, even if the contract was with- 
in the statute of frauds, still, the plaintiff would be entitled to re- 
cover on the general counts what the cows were reasonably worth. 
Ib. 

8. (Independent covenants.) By articles of agreement between A. and 
B. the former covenanted to convey to the latter, a certain lot of 
land if certain notes of hand, given at the same time, payable at a 
future day, should be paid at maturity by B.:—and by said articles 
of agreement it was therein further agreed, that on failure of pay- 
ment of said notes by B. the agreement was to be void,—B. to be 
liable to pay all damages that should thereby have occurred to A.; 
and to forfeit all that should previously have been paid. In a suit 
on one of the notes it was held, that, the promise on the notes, and 
the promise or covenant to convey, were independent, and that a 
suit on the former might well be maintained without showing a 
conveyance or offer to convey. Manning v. Brown, 1 Fairfield, 49. 

9. (Unreasonable delay.) The town of P. by vote, agreed to accept a 
pauper as an inhabitant, on condition, that the town of T. would 
relinquish all demands against the former town. Nearly six years 
afterward, the latter town accepted the proposition, and tendered 
to the town of P. a note, that being the only demand it held against 
that town. This was held to be an unreasonable delay, and that 
the tender was wholly inoperative to revive the proposal and render 
it binding on the town of P. Peru v. Turner, | Fairfield, 185. 

10. (Whether assignable or not.) By contract in writing between the 
‘inhabitants of the town of C. and one A. R. it was agreed on the 
part of the latter, that he would suitably maintain his father and 
mother, and an idiotic brother, during their natural lives; for which 
the said inhabitants agreed to give him the use and occupancy of a 
certain farm, during the lives of the father and mother, and at their 
decease to give him a deed, conveying all the right, title and interest 
of said inhabitants in the same. Held, that the contract was not as- 
signable: it not having been made with A. R. and his assigns—and 
creating, as it did, a personal trust. Clinton v. Fly, 1 Fairfield, 292. 

11. (Waiver.) Where, one by contract was to have delivered to ano- 
ther, an article of machinery at an agreed time and place, but de- 
livered it at another time and place, the contractee receiving it with- 
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out objection, the Jatter must be considered as thereby waiving the 
right to exact strict performance. Baldwin v. Farnsworth & al. 1 
Fairfield, 414. 

12. (Of several subscribers.) Sundry individuals raised by voluntary 
subscription among themselves, a sum of money to erect a building 
for an Academy, and then held a meeting, at which they chose one 
of their number an agent, “to employ workmen, procure materials,” 
&c., who hired the plaintiff to Jabor in the erection of said building. 
Held, that he thereby bound all the subscribers, including himself, 
and that an action might be maintained against all the subscribers, 
jointly ;—but that, if sued alone, he could only avail himself of the 
non-joinder of his co-subscribers by pleading in abatement. Rob- 
inson v. Robinson, 1 Fairfield, 240. 

13. (Sale.) A. and B. by contract in writing, agreed to sell a vessel to 
C. for $1030, the latter to receive her at that time, and to pay for 
her by furnishing his notes, one for $530, payable in 6 months, and 
one for $500, payable in 12 months, indorsed by J. B. or such other 
security as should be satisfactory to A. and B., and upon which the 
latter were to give C.a bill of sale. And C, therein promised on 
his part to furnish the said notes or security within 60 days, or to 
return the vessel and pay for her use. C. tock the vessel and sailed 
her nearly two years, when she was lost, he not baving furnished 
the notes or security agreeably to the stipulations in the contract, 
and having received no bill of sale. Held, that the loss, was the 
loss of C.—and that A. and B. might recover of him in a suit 
brought on the contract, the agreed price of the vessel. Pearce & 
al. y. Norton, 1 Fairfield, 252. 

14, (Mutuality.) It is essential to the validity of a contract, that the 
parties to it should have consented to the same subject matter in the 
same sense ; they must have contracted ad tdem. Hazard v. New 
England Marine Ins. Co, 1 Sumner, 218. 

CONVEYANCE. 

1. (Side lines of water lots.) The mode of ascertaining the side lines 
of water lots, from the upland to low-water-mark, under the Colo- 
nial Ordinance of 1641, where they have not been otherwise settled 
by the parties, is, to draw a base line from one corner of each lot to 
the other, at the margin of the upland, and run a line from each of 
these corners, at right angles with such base line, to low-water- 
mark. If the line of the shore is straight, the side lines of the lots, 
thus drawn to low-water-mark, will be identical; but if by reason 
of the curvature of the shore, they either diverge from, or conflict 
with, each other, the land inclosed by both lines, or excluded, as the 
case may be, is to be equally divided between the adjoining propri- 
etors. Emerson v. Taylor, 9 Greenleaf, 42. 

2. (Appurtenances.) A block of buildings, consisting of a central 


16* 





186 Digest of American Cases. [April, 


building and two wings, was erected in 1808, with a piazza in front 
of the central building, and side-doors in the wings, which opened 
on and swung over the piazza, the upper parts of which were used 
as windows. The centre building was occupied by the United 
States as a Custom-House, uucer a lease from 1808 to July, 1816, 
when they purchased the same in fee, and have ever since been in 
possession thereof. The wings were sold in 1811 to other parties, 
Held, that these parties are entitled under the conveyance, independ- 
ent of the lapse of time, to the use of the side-doors and windows 
therein, and passages therefrom, as they used them at the time of 
the conveyance. United States v. Appleton, 1 Sumner, 492. 

3. (Appurtenances.) Where a house or store is conveyed by the own- 
er thereof, every thing passes which belongs to, and is in use for 
the house or store, as an incident or appurtenance. Ib. 

CORPORATION. 

1. (Where its seal is affixed.) Where the seal of a corporation is affixed 
to a deed, the law presumes it was affixed by the proper authority. 
Darnell v. Dickens’ lessee, 4 Yerger, 7. 

2. (Construction of a canal and raising of a dam.) The Blackstone 
Canal Company were authorized by their act of incorporation to 
construct a canal, &c.; and the manner pointed out in which they 
should locate the canal, &c. Held, that in order to entitle the com- 
pany to raise a dam by which the water of the river should flow 
back to the injury of the riparian proprietors, the location of such 
dam and the intention to raise it must be made known and confirm- 
ed in the manner pointed out by the act of incorporation. Farnum 
v. Blackstone Canal Co. 1 Sumner, 47. 

3. (Two corporations of the same name in different States.) Where two 
corporations are created by adjacent States with the same name, to 
construct a canal in each of the States respectively, and afterwards 
their interests are united by subsequent acts of the States respec- 
tively, this does not merge the separate corporate existence of such 
corporations ; but creates a unity of stock and interest only. Jb. 

4. (Constructions of act of incorporation.) Every act of incorporation 
must be construed in such a manner, if possible, as not to exceed 
the sovereignty of the Legislature granting it. It ought not, there- 
fore, to be deemed to authorize any act to be done, which would 
exceed the jurisdictional power of the State, or interfere with the 
rights of other States, as to construct a canal, or raise a dam, in 
another State. Jb. 

5. (Public Corporation.) A college, merely because it receives a char- 
ter from the government, though founded by private benefactors, is 
not thereby constituted a public corporation controllable by the gov- 
ernment; nor does it make any difference, that the funds have been 
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generally derived from the bounty of the government itself. Allen 
v. McKeen, 1 Sumner, 276. 

6. (Visitatorial power.) The visitatorial power is a mere power to 
control and arrest abuses, and to enforce a due observance of the 
Statutes of a charity ; it is not a power to revoke the gift, to change 

its uses, or to divest the rights of the parties entitled to the bounty, 

Ib. 

7. (Visitatorial power.) The visitatorial power is an hereditament 
founded in property, and valuable in the intendment of law; and 
where it is vested in trustees, there can be no amotion of them from 
their corporate capacity, and no interference with the just exercise 
of their authority, unless it is reserved by the statutes of the foun- 
dation or charter. The trustees are, however, subject to the general 


superintendence of a Court of Chancery for any abuse of their 
trust. Jb. 


COSTS. 


1. (Witnesses.) Where a witness is summoned to prove a matter inad- 
missible in law to be proved, the party summoning him shall be 
taxed with the costs of his attendance. Sherman y. Brown and Par- 
tee, 4 Yerger, 561. 

2. (Several allowed.) In a case of tort, several costs of travel, attend- 
ance, and attorney’s fees will be allowed to several defendants, 
whether the pleadings are joint or several. Crosby v. Folger, 1 
Sumner, 514. 


CURTESY, TENANT BY. 


1. (Trust estate.) In Maine, a husband is entitled to hold a trust es- 
tate of his wife, as tenant by the curtesy. Robinson v. Codman, 1 
Sumner, 121. 

2. (Remainder or reversion.) In Rhode Island, a husband is not enti- 
tled to a life estate, as tenant by the curtesy of any remainder or 
reversion owned by his wife, but only of real estate of which she 
has an actual seisin, and possession in fee. Stoddard vy. Gibbs, 1 
Sumner, 263. 

COVENANT. 

1. (Special warranty.) In an action for the breach of the covenant of 
special warranty in a deed, the allegation of the plaintiff was, that 
the defendant had “ no right to sell and convey in manner and form,” 
&c. Held, that the two covenants were distinct, and that the action 
could not be maintained. Griffin v. Fairbrother, 1 Fairfield, 91. 

2. (Running with the Land.) Where there is a breach of the covenant 
of special warranty no action can be maintained thereon in the 
name of the immediate grantee of the warrantor, if before such 


breach he has conveyed the land to another; this being a covenant 
running with the land. Jb. 
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3. (Former judgment—Dower.) A., holding a farm under a deed of 
warranty from B., was sued by C. to recover her dower therein ; and 
during the pendency of her suit, A. sued B. on the covenant in his 
deed against incumbrances, and had judgment for nominal damages. 
After C.’s recovery, and the extinguishment of her right of dower, 
by purchase by A. he brought another action against B.on the cove- 
nant of warranty. Held, that the former judgment was no bar to a 
recovery in the latter suit. Donnell vy. Thompson, 1 Fairfield, 170. 

4. (Measure of damages.) In an action of covenant upon a note in 
these words, “on or before the 25th Dec. I promise to pay A. M’- 
Mackin one hundred dollars in cash notes, due at that time,on good 
solvent men ;” the measure of damages is the actual value of the 
notes at the time they ought to have been paid. Murry v. M’Mac- 
kin, 4 Yerger, 41. 

5. (Covenants in an unexpired lease when conveyed.) A purchaser of 
land with an unexpired lease upon it, may recover damages for the 
breach of the covenants contained in the lease, if the breach occurs 
after the conveyance to him. Shelby v. Hearn, 6 Yerger, 512. 


6. (Breach after assignment of the reversion.) A covenant to occupy 
and leave the premises in tenantable repair at the expiration of the 
term, is a covenant running with the land, and the assignee of the 
reversion may sue the tenant in his own name if the premises be 
out of repair at the end of the term, and the breach took place after 
the assignment of the reversion. Jb. 

7. (Breach before assignment of the reversion.) If the covenants to re- 
pair in a lease be broken before an assignment of the reversion, it 
is a mere chose in action, and does not pass as an incident to the 
land upon an assignment of the reversion. Ib. 


8. (Declaration.) In an action for non-performance of the covenants 
in a lease, the declaration must aver the time when the lease ex- 
pired ; but if it do not, and covenants performed is pleaded, and a 
verdict had for the plaintiff, it will be presumed that he proved a 
good title, and the judgment will not be arrested for the defect in 
the declaration. Ib. 


DAMAGES. 

(For breach of covenant.) The measure of damages for breach of a 
covenant to convey land, is the value of the Jand at the time the 
covenant was broken, and interest thereon. Hopkins v. Yowel, 5 
Yerger, 305. 

DEBT. 

1. (Promise to pay in cotton or tobacco.) Debt in the debet and detinet 
lies upon an instrument to pay a given sum of money which might 


be discharged in cotton or tobacco. Young v. Hawkins, 4 Yerger, 
171; Stewart v. Donelly, 177. 








1836.] Digest of American Cases. 189 


2. (When it will lie.) Debt will lie upon a note to pay five hundred 
and eighty-seven dollars fifty cents, which may be discharged in 
cotton. Lawrence v. Doherty and Gwinn, 5 Yerger, 435. 

3. (Action of by indorsee against maker.) An action of debt may be 
maintained by the indorsee of a promissory note against the maker. 
Anderson v. Crockett, 6 Yerger, 330. 

DEED. 

1. (Of wife’s land.) A deed of land held in right of the wife, is inef- 
fectual to pass the fee simple estate, where the wife, though she 
sign and seal the deed, yet does not join her husband as a party in 
the conveyance. Payne & ux. v. Parker, 1 Fairfield, 178. 

2. (Of gift.) A deed of gift of land, to take effect after the death of 
the donor, is valid. Caines and wife v. Jones, 5 Yerger, 250. 

3. (Bona fide purchaser.) The sum of ten dollars being stated as the 
consideration of a deed for land of considerable value, is merely 
colorable, and the payment of that sum by the grantee, would not 
make him a bona fide purchaser. Ib. 

DEPOSITION. 

(Caption.) To entitle a deposition to be read, it must appear from the 
certificate or caption, that the commissioner is not interested, or 
counsel, &c. when the order, authorizing it to be taken, says he 
shall not be interested or counsel, &c. Wilson v. Smith T', 5 Yer- 
ger, 379. 

DESCENT. 

(Per stirpes and not per capita. A. died, leaving as her heirs at law, 
the daughter of one deceased sister, and two nephews and two 
nieces, the children of another deceased sister : it was held, that the 
lands descended per stirpes, and not per capita. Lewis v. Claiborne 
& others, 5 Yerger, 369. 

DESIGN. 

(Legal.) Legal design is imputable, where the consequences naturally 
flow from the act, and not merely follow it. They must be con- 
nected with it, as a cause, and not as an occasion. Catlin v. The 
Springfield Fire Ins. ‘Co., 1 Sumner, 434. 

DETINUE. 

(When it will lie.) An action of detinue will lie, although the defend- 
ant may have parted with the possession of the property before de- 
mand made or suit brought. Haley v. Rowan, 5 Yerger, 301. 

DEVISE. 

1. (Fee simple.) A devise to A. & B. as trustees, and to their heirs, 
and to the survivor of them and his heirs, passes a fee simple. 
Green and al. v. Blake, 1 Fairfield, 16. 

2. (Construction of the words “ heirs of body.”) A. devised as follows : 
“TI lend unto my daughter, A. W. L., the following slaves, &c. all 
during her natural life, and after her death to the lawful heirs of 
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4. 


her body, if there be any ; if not, to be equally divided among my 
other children or their heirs.” Held, that the words “heirs of her 
body,” were descriptive of the persons of those in remainder; and 
that A. W. L. was only entitled to a life estate, with remainder to 
her children. Hickman vy. Quinn and others, 6 Yerger, 97. 


. (Life estate with contingent remainder.) A devise to “ A. and to his 


male children, lawfully begotten of his body, and their heirs for 
ever, to be equally divided amongst them and their heirs for ever,” 
passes a life estate to A., with a contingent remainder in fee to his 
children, (he having, at the making of the will, no children.) Sis- 
son v. Seabury, 1 Sumner, 235. 

(Fee-tail with remainder.) A devise to A. for life, and after her 
death to her second son B., and to his lawful begotten children in 
fee simple for ever; but in case he should die without children 
lawfully begotten, to the other son of A.,(C.,) and to his lawfully 
begotten children in fee simple for ever. At the time of making 
the will, B. had no children. Held. that B. took a fee tail, with re- 
mainder to C., on an indefinite failure of issue of B. Parkman vy. 
Bowdoin, 1 Sumner, 359. 


DISSEISIN. 


1. 


2. 


3. 


4. 


(Entry upon one of several lots.) If one receive a deed of several 
distinct and separate lots of land from one having no title,—cause 
his deed to be recorded,—and enter upon and occupy a part of one 
only of the lots under his deed—it will not constitute a disseisin of 
the true owner of the other lots, so as thereby to render his deed 
thereof to a stranger inoperative ; though it be a mere release with- 
out covenants. Farrar & al. v. Eastman & al., 1 Fairfield, 191, 
(Of tenant in common.) Whether a tenant in common can be dis- 
seised by a stranger claiming his interest only.—quere. Ib. 


(Deed from disseisee of part of a tract of land of which he is disseis- 
ed.) Where one entered upon a part of a tract of land, under a 
deed of the whole from one having no title, and afterwards receiv- 
ed a deed from the disseisee of a larger part of the same tract, the 
Court held, that it was a question for the consideration of the jury, 
whether the disseisor did not intend thereby, to yield and abandon 
his possessory title to the whole tract, on thus obtaining a perfect 
title to a large part of it. Schwartz v. Kuhn & al., 1 Fairfield, 274, 
(Verdict.) If ina writ of entry, the issue being on the disseisin of 
the demandant by the defendant, the jury return a verdict, “ that 
the defendant has held quiet possession of the demanded premises 
for more than 20 years,”—such verdict cannot, by any legal intend- 
ment, be considered as establishing the alleged fact of dissisin,— 
Semble. Pejepscot Proprietors vy. Nichols, 1 Fairfield, 256. 


DISTRICT COURT. 
(Appeal from.) No appeal lies by any party from a decree of the Dis- 
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trict Court, unless on his part the matter in dispute exceeds the sum 
or value of fifty dollars, under the Acts of Congress. Shirley v. 
Titus, 1 Sumner, 447. 

DOWER. 

1. (Estoppel.) One holding under a conveyance in fee from the hus- 
band of the demandant in dower, is estopped from controverting 
the seisin of the husband. Hains v. Gardner & al., 1 Fairfield, 
383. : 

2. (Not in trust estates, remainder or reversions.) A widow is not en- 
titled to dower, in a trust estate held by her husband for third per- 
sons ; nor in a reversion or remainder in a legal estate held by her 
husband. Robinson v. Codman, 1 Sumner, 121. 

DURESS. 


1. (Where a party was under arrest.) Articles of the peace having been 
preferred by A. against B., the latter was arrested on a warrantand 
carried before a magistrate ; while thus under arrest, C. the brother 
of A. proposed to pay B. a certain sum of money, and procure the 
prosecution against him to be stopped, (his sister, the complainant, 
having her fears quieted,) if he, B. would convey to him a certain 
parcel of land. B. declined accepting the offer, C. then increased 
the sum; when B. after taking advice, and deliberating upon the 
matter, acceded to the proposition, and executed a deed of the 
Jand to C, Held that, there was no such duress by imprisonment, 
as would enable B. to avoid the deed. Crowell y. Gleason, 1 Fair- 
field, 325. 

2. (What is.) To constitute duress by imprisonment, the original re- 
straint or detention of the person must have been unlawful, or 
there must have been an abuse of Jegal process. Ib. 

DUTIES. 

1. (Meaning of “loaf-sugar.”) The revenne or tariff Act of 1816, ch. 
107, lays a duty on “ loaf-sugar” of twelve cents per pound. Held, 
that the words “ loaf-sugar,” must be understood according to their 
general meaning in trade and commerce, and buying and selling. 
And if, upon the evidence, it appeared that loaf-sugar meant sugar 
in loaves, then crushed loaf-sugar was not “loaf-sugar ” within the 
Act. United States v. Breed, 1 Sumner, 159. 

2. Rule as to the construction of statutes respecting revenue. Ib. 

3. What is a fraudulent evasion of a duty. Jb. 

EMINENT DOMAIN. 


(Inherent in every government.) The right of eminent domain, by 
which the State is authorized to take private property for the pub- 
lic use, when the necessities of the country require it, is an inhe- 


rent right of every government. Allen vy. Farnsworth,5 Yerger, 
189, 
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EQUITY. . 

1. (Jurisdiction.) When there is an unembarrassed and complete rem- 
edy at law, a court of equity has no jurisdiction. Hammond v. St. 
John, 107; Loftin v. Espy, 84; Shenault vy. Eaton & others, 98. 4 
Yerger. 

2. (Title to relief.) To entitle himself to relief in equity, the com- 
plainant must show a title to the slaves free from doubt and sus- 
picion ; otherwise equity will send the parties to litigate at law. 
Loftin v. Espy, 4 Yerger, 84. 

3. (Allegation in bill.) An allegation in a bill, that the complainant 
purchased the land, implies that it was for a valuable consideration, 
and will be sufficient upon ademurrerto the bill. Dunlap v. Gibbs, 
4 Yerger, 94. 


4. (Demurrer.) A demurrer will lie to a bill in equity, if it appear 
upon the face of it, that the plaintiff is barred by the act of limita- 
tions. Ib. 

5. (Equitable estates.) The term, “lands, tenements and heredita- 
ments,” used in the 2d section of the act of limitation of 1819, ch. 
28, comprehends equitable as well as legal estates. 1b. 


6. (Revivor.) Where a bill is filed againat partners and one dies dur- 
ing the pendency of the cause, no revivor is necessary ; but on sug- 
gestion of his death, the suit may be proceeded in against the sur- 
vivor. Hammond vy. St. John, 4 Yerger, 107. 


7. (Bull filed by persons of color.) A. and B., persons of color, filed 
their bill, alleging that they had instituted suits for their freedom, 
that they were apprehensive the defendant would carry them out of 
the State and sell them, and praying that he be restrained, and also 
for an attachment to have themselves taken out of his possession : 
Held, that the bill would lie. Sylvia and Phillis v. Covey, 4 Yerger, 
297. 

8. (Opening of the biddings in a sale.) The rules of chancery in this 
State do not authorize the opening of the biddings in a sale under 
a decree of foreclosure, after confirmation of the master’s report, 
except in cases which would justify setting the sale aside altogether. 
Henderson v. Lowry and others, 5 Yerger, 240. 

9. (Where no replication ts filed.) A defendant in a suit in chancery, 
cannot set a cause down for bearing on the bill and answers, where 
no replication is filed, until he gives a rule for a replication. Low- 
ry v. M’Gee, 5 Yerger, 238. 

10. (Injunction.) Where an injunction has been dissolved, it will not 
be reinstated upon a petition and affidavit of new evidence discov- 
ered, where there is no new ground stated in the petition, which 
was not already assumed inthe bill. J. 

11. (Revivor by representatives of deceased defendant.) Where the rep- 
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resentatives of a deceased defndant have an interest, they may re- 
vive the suit, otherwise not. T'hompson v. Hill, 5 Yerger, 418. 

12. (Prayer for particular relief.) In chancery where there is a prayer 
for particular relief, also for general relief, if the proof author- 
ize a decree according to the prayer for particular relief, it must be 
made, if not, the court will proceed on the general prayer. Pillow 
v. Pillow, 5 Yerger, 420. 

13. (One witness against the answer.) If the answer deny the equity 
of the bill, proof by one witness is not sufficient to overthrow the 
answer. Tansel v. Pepin, 5 Yerger, 452. 

14. (Infunt’s negotiable note.) A court of equity has jurisdiction to 
order a negotiable note executed by an infant to be delivered up 
and cancelled. M’Minn vy. Richmond, 6 Yerger, 1. 

15. (Where defence at law.) A court of equity will not entertain juris- 
diction, where there has been a defence at law. Stone v. Moody 
and Perry, 6 Yerger, 31. Vide Lewis’ Ex’r. v. Brooks, 167. 

16. (Omission of witness to state a material fact.) The fact that a wit- 
ness failed to state a material fact upon his examination at law, and 
that complainant did not know of such omission until after the 
trial, because he could not hear well, is insufficient to give equity 
jurisdiction. Stone v. Moody and Perry, 6 Yerger, 31. 

17. (Facts admitted and matter in avoidance.) If the answer of a de- 
fendant admits a fact, but insists on matter by way of avoidance, 
the complainant need not prove the fact admitted, but the defend- 
ant must prove the matter alleged in avoidance. Napier v. Elam 
and others, 6 Yerger, 108. 


18. (Where defence at law.) Equity will not relieve when the defence 
can be made at law, but where the party had no legal proof of the 
matter constituting the defence and did not attempt it, it forms an 
exception to the rule. Lewis’s executors v. Brooks, 6 Yerger, 167. 


19. (Lapse of time.) Lapse of time is always regarded in equity, but 
where an instrument under seal has been rescinded, and after a 
lapse of twelve or fourteen years, suit was brought upon it and a 
judgment obtained, held, that lapse of time was no bar to the de- 
fendants at law who filed their bill shortly after the judgment was 
obtained. Ib. 

20. (Usury.) A court of equity has jurisdiction and will relieve 
against usury, where the remedy is not plain and unembarrassed at 
law. Coleman v. Childress, 6 Yerger, 398. 

21. (Parties.) All persons in interest must be made parties to pro- 
ceedings in equity before a decree. Horie v. Curr, 1 Sumner, 173. 

22. (Mortgagee and mortgagor as parties.) The mortgagees, under a 
conveyance made before the filing of a Bill in Equity in relation 
to the premises mortgaged, should be made parties ; as should alse 
VOL. XV.——-NO. XXIX. 17 
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the mortgagor ; but their omission is no necessary cause of abate- 
ment of the suit. Jb. 

23. (Abatemeut of a suit.) The abatement of a suit in Equity is mere- 
ly an interruption to the suit, suspending its progress, until new 
parties are brought before the Court. Jb. 

24. (Supplemental bill.) Where there is a transfer of interest pendente 

lite, a supplemental bill may be filed by or against the purchasers. 

lb 


25. (Bill to wind up partnership.) Creditors are not necessary or pro- 
per parties generally in a bill between partners to wind up the part- 
nership concern. Jb. 


26. (Plea of bona fide purchaser.) Where a bill in equity was brought 
to set aside a conveyance asserted to have been procured by fraud, 
and one of the defendants pleaded, that he was a bona fide pur- 
chaser under the grantee of parcel of the premises, without no- 
tice of the asserted fraud, and that he had paid a part of the 
consideration money, and that the residue was secured by mort- 
gage ; held, that this plea furnished no bar tothe bill; that it should 
have averred, that the whole consideration of the purchase had 
been paid before notice of the plaintiff’s title. Wood v. Mann, 
1 Sumner, 506. 

27. (Bona fide purchase.) Query, whether a bona fide purchase, for a 
valuable consideration, without notice, is a good bar in equity to a 
legal title asserted ; as it is to an equitable title. Jb. 


28. (.4rgumentativeness.) The following was the denial in the plea of 
the notice of the fraud asserted in the bill ; namely, “that this de- 
fendant had no notice whatever of any title, claim, or demand of 
the complainant, or of any other person, to orin the lands so pur- 
chased by this defendant, as aforesaid, which would affect the same, 
or any of them, or any part thereof. Held, that this is argumenta- 
tive and insufficient. It should expressly and in terms deny, by 
proper averments, notice of the fraud charged in the bill. Jb. 


29. (Charge of notice in the Lill.) The bill charged notice of the as- 
serted fraud against one of the defendants, in general terms, to wit, 
“that the defendant then and there well knowing all and singular 
the premises,” &c. Held, that the bill should be amended so as to 
charge the notice more directly. 1b. 


30. (Impertinences.) Impertinences are any matters not pertinent to 
those points, which are properly before the Court for decision, at 
any particular stage of a cause. Ib, 

EQUITY OF REDEMPTION. 

(Tender.) A legal tender within the time prescribed by law, of the 
amount for which an equity of redemption is held under an exe- 
cution sale, is sufficient to revest the property without a deed of 
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conveyance from the purchaser. Legro y. Lord & al., 1 Fairfield, 
161. 

ERROR. 

1. (Too large damages.) In assumpsit, it is error to render judgment 
for a greater amount of damages than is laid in the writ and decla- 
ration. Crabb’s executors v. Nashville Bank, 6 Yerger, 332. 


2. (No issue.) When the pleas are payment and nul tiel record, the 
verdict of the jury finding there was no payment, and the judgment 
of the court upon such finding, after the withdrawal of the plea of 
payment, is surplusage, and is not error for which to reverse. 
Hunt v. Iyle, 6 Yerger, 412. 

EVIDENCE. 

1. (Books of plaintiff.) The books of a plaintiff, accompanied by his 
oath, are insufficient proof of a charge of $26 in money ;—the sum 
of forty shillings, or $6,67, is the extent that Courts have permitted 
to be proved in this way. Dunn v. Whitney, 1 Fairfield, 9. 

2. (Of agency.) Nor is it competent for a plaintiff, by his books and 
oath, to prove the defendant his agent—the delivery of goods to 
him in that capacity—and an agreement to sell and account. Jb. 

3. (Books of account.) Where a plaintiff produced in evidence his 
books of account, in maintenance of his action, which was assump- 
sit on account annexed, it was held that, the defendant was entitled 
to the benefit of any credits found therein to him, though not em- 
braced in his account filed in set-off. Pilsbury v. Fernald, 1 Fair- 
field, 168. 

4, (Different pleas.) Where in the Court below, the defendant plead- 
ed the general issue as to part of the demanded premises, which 
was joined, and atrial had thereon ; and afterward, in the Supreme 
Court, he had leave to amend, by withdrawing that plea and plead- 
ing a general non-tenure, on which issue was so taken; it was 
held that, that fact was not evidence to sustain the issue for the 
plaintiff as last formed. Knox & al. v. Silloway, 1 Fairfield, 201. 

5. (Original deed.) An original deed may be received as evidence 
without proof of its execution, in cases where an office copy may 
be used. Jb. 

6. (Parol.) A bill of sale, though absolute in its terms, was held, to 
be conditional, on the parol proof introduced by both parties. 
Smith v. Tilton, 1 Fairfield, 350. 

7. (Ona plea in abatement for non-joinder.) Where the defendant 
pleaded in abatement, the non-joinder of his co-partner, it was held, 
that such co-partner was not a competent witness for the defend 
ant, to prove the fact of the partnership. Spaulding v. Smith, 1 
Fairfield, 363. 

8. (Parol.) Parol evidence is inadmissible to show that in writing a 
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deed, the scrivener, by mistake, inserted the words, “ the north half 
of,” immediately preceding the No. of the lot. Lincoln v. Avery, 
1 Fairfield, 418. 

9. (Declarations and admissions.) In an action on a promissory note 
not negotiable, in the name of the payee, for the benefit of his as- 
signee, the declarations and admissions of the assignor, made sub- 
sequent to the assignment, are inadmissible. Matthews v. Hough- 
ton, 1 Fairfield, 420. 

10. (Competency of an attorney as witness.) A jail-bond was taken 
and a suit commenced thereon by an attorney for an alleged breach 
of it, without the knowledge of hisclient. The obligor afterward 
paid to the attorney the amount due on the bond, who wrote a 
discharge on the back of it, and delivered it to the obligor. Be- 
fore, however, the latter had put up the bond and retired from the 
office where they then were, it occurred to the attorney that he 
had accidentally omitted to take pay for the writ and service in the 
ease, and he thereupon demanded the same of the obligor, who 
refused tu pay it. The attorney then offered to return the money, 
and demanded a return of the bond, but the obligor refused to re- 
ceive the one, or deliver the other. The attorney then wrote to his 
client, stating the circumstances, omitting the fact of the payment 
aforesaid, and asking him if he would be responsible for all costs 
and advances; to which his client replied affirmatively, direeting 
him to proceed with the suit. Held, that under these circumstan- 
ces the attorney had no such interest in the suit as should have ex- 
cluded him from being a witness. Steward v. Riggs & al., 1 Fair- 
field, 467. 

11. (Question of law.) There being no dispute about the foregoing 
facts, the question whether they amounted to payment, was a ques- 
tion of law, and not a question for the jury. Ib. 


12. (Contents of a record.) The contents of a record cannot be proved 
by parol. Brown v. Wright, 4 Yerger, 57. 

13. (Agency—declarations.) 'The declarations of a deceased individ- 
ual, that he was agent, are not admissible testimony to prove the 
agency. There must be other proof showing the agency, before 
his statement will be received. Floyd v. Woods, 4 Yerger, 165. 

14. (Return of sheriff) In a suit by the sheriff against a purchaser at 
his sale, (the sheriff having paid the money to the plaintiff in the 
execution,) the return of the sheriff is evidence. Nichol v. Ridley, 

5 Yerger, 63. 

15. (Of payment of a debt.) The character of the creditor for strict- 
ness and closeness in the collection of his debts, may be given in 
evidence as a circumstance, to show that a debt has been paid, af- 
ter eight years have elapsed. Leiper v. Erwin, 5 Yerger, 97. 

16. (Slave’s military services.) The adjudication of the land commis- 








1836.] Digest of American Cases. 197 


sioners that a slave was entitled to a land warrant for military ser- 
vices, is conclusive evidence as between the soldier and North Car- 
olina. University and others v. Cambreleng, 6 Yerger, 79. 

17. (Clerk’s certificate.) The certificate of the clerk of the county 
court, “that Wm. Jones, whose name is signed to the foregoing 
certificate, is chairman of Onslow county court, duly elected and 
appointed,” is not sufficient under the act of Congress; it must 
show that the person certifying is the presiding justice of the court. 
Hackney v. Williams, 6 Yerger, 340. 

18. (Relationship proved by reputation.) The relationship and pedi- 
gree of the parties may be proved by reputation, on the trial of an 
indictment for incest. Ewell v. Slate, 6 Yerger, 364. 

19. (Salvors are witnesses.) Salvors are ex necessitate admitted as wit- 
nesses to all facts, which are deemed peculiarly or exclusively 
within their knowledge. To other facts they are incompetent wit- 
nesses. T'he Ship Henry Ewbank, 1 Sumner, 400. 

20. (Answer to cross-interrogatories.) An objection was taken to a 
direct interrogatory, and the answer to it, at the time of taking the 
deposition, which was supported by the Court at the trial, and the 
answer ruled out; held, that the answers to the cross-interrogato- 
ries, Which did not on their face purport to be asked in conse- 
quence of the direct interrogatory, and were not made dependent 
upon it, are admissible as evidence. mes vy. Howard, 1 Sumner, 
482, 

21. (.dbsence of evidence.) Where no objection was taken at the trial 
to the absence of evidence, which it might have been in the power 
of the party to supply, it is too late afier the verdict to take it. 
Catlin v. The Spring field Fire Ins. Co., 1 Sumner, 434. 

EXECUTION. 

1. (Tenancy by curtesy.) In extending an execution upon the real es- 
tate of one, who is tenant by the curtesy merely, it is not necessary 
that it should be by metes and bounds, but it may be on the rents 
and profits. Sturdivant vy. Frothingham, | Fairfield, 100. 

2. (Levy.) A. and B. levied on the life estate of the husband, the fee 
being in the wife. Before the expiration of a year from the levy, 
the husband and wife united in conveying the fee to A. and B. to 
a part of the land levied on, and A. and B. thereupon conveyed 
their interest in the residue, to C. D. the father of the husband. 
Held, that this did not operate as a discharge of the prior levy of 
A. and B, so as to let in, and perfect the title under, a subsequent 
levy on the same land. Hubbard & al. v. Remick & al., 1 Fair- 
field, 140. 

3. (In the name of a firm.) When a judgment was rendered by a 
magistrate in the names of all the members of the firm, and an ex- 

17* 
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ecution issued in the name of the firm; it was held sufficient. 
Gunn v. Benson, Hunt & Co., 5 Yerger, 221. 

4. (Difference of levy on personal and real property.) Alevy of an ex- 
ecution upon personal property sufficient to satisfy it, is a discharge 
of the judgment ; contra, where real estate is levied on and not 
sold. Hogshead vy. Carruth, 5 Yerger, 227. 

5. (When tested of a term subsequent to the death of defendant.) An 
execution issued on a jadgment rendered in the lifetime of the de- 
fendant, tested of a term subsequent to his death, is no lien on the 
property of the deceased, nor does it authorize its seizure. M’Ma- 
hon v. Glascock, 5 Yerger, 304. 

G6. (Slave specifically devised} Where a slave is specifically devised, 
and the executors assent to the bequest, such slave cannot be sold 
by execution to satisfy a judgment recovered against the executors 
for a debt due from the estate. Lyon v. Vick and Crusman, 6 Yer- 
ger, 42. 

EXECUTION SALE, 

(Sale under void judgment.) A sale by execution made under a void 
judgment passes no title to the purchaser. Hughs v. Bryan’s les- 
see, 6 Yerger, 471; Summers v. Wood’s lessee, 518. 

EXECUTOR AND ADMINISTRATOR. 

1. (Breach of bond—Inventory.} If an administrator know of the ex- 
istence of notes of hand belonging to the estate of his intestate de- 
posited in the hands of a stranger, and do not cause them to be in- 
ventoried within the time prescribed by statute for returning an in- 
ventory of the estate, it is a breach of his administration bond, 
Potter v. Titcomb, 1 Fairfield, 53. 

2. (The same.) Nor is it less his duty so to do, though he himself 
was the promissor in the notes ;—nor even though he deny or does 
not admit them to be due. Jhb. 

3. (The same—facts admitted by pleadings.) Ina suit on an adminis- 
tration bond, the defendant pleaded special performance. The 
plaintiff replied that, two certain promissory notes (describing them) 
given by the defendant to the deceased, came to, and were in the 
knowledge of the defendant within three months next following 
the date of the bond declared on, and that he had not caused them 
to be inserted inthe inventory,as he should have done. The re- 
joinder alleged that said notes were not known and admitted by the 
administrator to be due. Inthe surrejoinder the plaintiff alleged 
that the notes at the time when, &c. were justly due from the de- 
fendant, and were a part of the goods and chattels, rights and cred- 
its, of the intestate, of all which the defendant was well knowing 
within said three months, and concluded to the country, To 
which the defendant demurred, assigning causes. Held, that by 
the demurrer, the facts stated in the surrejoinder were admitted ; 
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and it thereby appearing that, “a true and perfect inventory,” had 
not been returned, there was a forfeiture of the bond ;—that the 
bond was not saved by returning an inventory, if it were not a 
true one. Ib, 

4. (Waste.) Where the heirs of one who died intestate, supposing 
that all the debts had been paid by the administrator, divided the- 
real estate among them; after which one of them cut wood and 
timber on the lands to a large amount; it was held, in a suit against 
the administrator, on his bond, brought by a creditor, that it did 
not constitute waste in the administrator ; and that he was not re- 
quired to account for the value of the wood and timber cut, though 
such estate ultimately proved to be deeply insolvent, and though 
the administrator was one of the heirs, and participated in the di- 
vision. Fuller Judge v. Young, 1 Fairfield, 365. 

EXECUTORY DEVISE. 

A. made and executed his last will and testament, in which were the 
following devises: “ Also my will is, that all the remaining part of 
my lands not sold or otherwise disposed of, be equally divided 
among my surviving daughters. It is also my will, thatshall either 
of my daughters be dead, or die without issue, that the before 
mentioned Jands shall be divided between the surviving ones.” 
The testator left four surviving daughters ; two of them died short- 
ly after the death of the testator, without issue; the third died af- 
terwards, leaving a daughter; the fourth and last then died with- 
out issue, leaving as her heirs at law the daughter of her said de- 
ceased sister, and two nephews and two nieces, children of anoth- 
er sister who died previous to the testator: it was held, -that the lim- 
itation to the surviving daughters, was valid as an executory devise. 
Lewis v. Claiborne and others, 5 Yerger, 369, 

EXTORTION. 

(Variance.) The charge in an indictment for extortion was, that the 
defendant received two dollars and forty-five cents of lawful money 
of the State of Tennessee ; the proof was, he received it in bank 
notes: held, there was a fatal variance. Garner y. State,5 Yerger, 
160. 

FERRIES. 

1. (Their establishment.) The State has a right to establish ferries 
whenever the legislature may deem them necessary for the ease- 
ment of the citizens. Allen v. Farnesworth, 5 Yerger, 189. 

2. (Ownership of the banks at the ferry.) Although aman may own 
the land above and below the ferry, yet if he does not own the bank 
at the ferry on either side, he is not entitled to have a ferry by our 
acts of assembly, in preference to the owner of the bank; and an 
order of the county court appointing him keeper, may be rescinded 


upon the petition of the owner of the soil, and such owner be sub- 
stituted in his place. Jb. 
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FLOWING. 

1. (Sale of mill and privileges.) Where one being the owner of a mill 
and dam, and also of certain land above, which was flowed by such 
dam, sold the mill with all its privileges and appurtenances, he could 
not afterwards compel the grantee of the mill to remunerate him 
for the injury caused by such flowing ;—and in such case, the gran- 
tee of the mill would have the right to continue the dam so as to 
raise the same head of water, as the grantor had been accustomed 
to raise before the grant. Hathorn vy. Stinson & al. 1 Fairfield, 224. 

2. (Unity of title.) If one liable to damages for flowing the land of 
another, acquire a title to the land flowed, the right to recover dam- 
ages for such flowing is absolutely extinguished, and not merely 
suspended ;—so that upon the unity of title béing afterwards de- 
stroyed by conveyance or otherwise, the right to compensation for 
the injury of flowing would not thereby be revived. Jb. 

3. (Presumption of license.) Whether the flowing of lands for the 
support of mills any length of time, will afford presumptive evi- 
dence of a license—quere. Ib, 

FOREIGN ATTACHMENT. 

1. (Where issue was joined.) The fact of issue being joined in an ac- 
tion pending, will not per se prevent the defendant’s being summon- 
ed as the trustee of the plaintiff in a process of foreign attachment. 
He should, however, have an opportunity in the first suit to avail 
himself of the commencement and pendency of the trustee suit. 
Smith v. Barker & al. 1 Fairfield, 458. 

2. (Where trustees are charged.) It is not generally true, that persons 
sued as trustees under the foreign attachment Act of Maine, are to 
be charged, as such, unless they clearly discharge themselves upon 
their examination. On the contrary, the Court can adjudge them 
trustees only, When upon the examination there is clear and determi- 
nate evidence, free from reasonable doubt, that they have property 
in their hands, of which they ought to be adjudged the trustees of 
the debtor. Gordon v. Coolidge, 1 Sumner, 537. 

FRAUD. 

1. (Evidence.) A. furnished goods to B. at the request of C. to hold 
and sell in the name, and as the agent of C. under a fraudulent ar- 
rangement between the three, to protect the goods from attachment 
at the suit of B.’s creditors. Ina suit brought by A. against C. to 
recover the price of the goods, it was held, that it was competent for 
C. to allege and prove the fraud, in defence of the action ;—and 
that B. was admissible as a witness for that purpose. Smith & al. v. 
Hubbs, 1 Fairfield, 71. 

2. (In sale of a slave.) If the party selling a slave, does not know 
that the slave is laboring under any other disease than such as he 
discloses, he is not guilty of a fraud. Shenault v. Eaton and others, 
4 Yerger, 98. 
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3. (Partnership.) A. sold land to B. and it was agreed it should be 
valued by four men, two to be chosen by each ; one of the valuers 
selected by B. was a secret partner of B. in the purchase, which 
fact was unknown to A.; held, that this was a fraud upon A. which 
a court of equity would relieve against. Haywood v. Marsh and 
Ross, 6 Yerger, 69. 

4. (Registered incumbrance.) Where a vendor of land does not dis- 
close the fact that a previous incumbrance exists upon the property; 
it is a fraud which equity will relieve, although the incumbrance is 
registered. Napier v. Elam and others, 6 Yerger, 108. 

FRAUDULENT CONVEYANCE. 

1. (Creditors.) A. and B. levied on the life estate of the husband, the 
fee being in the wife. Before the expiration of a year from the 
levy, the husband and wife united in conveying the fee to A. and 
B. to a part of the land levied on, and A. and B. thereupon convey- 
ed their interest in the residue, to C. D. the father of the husband: 
Held, that this latter conveyance, though without consideration, was 
no fraud upon the creditors of the husband. Hubbard & al. v. 
Remick & al. 1 Fairfield, 140. 

2. (Creditors.) A creditor cannot in legal contemplation be defrauded 
by the mere conveyance by his debtor of property which by law is 
exempt from attachinent. Legro v. Lord & al. 1 Fairfield, 161. 

3. (Creditors.) If one who had been the owner of an equity of re- 
demption which was taken and sold on execution, should before the 
expiration of a year from the sale, without consideration, convey to 
a son the right to redeem, and by a fraudulent arrangement between 
them, should furnish the means and cause the equity to be redeemed, 
and held in the name of the son for the benefit of the father, with 
the further purpose of redeeming the estate from the mortgage to 
be held in like manner—a creditor of the farther might avail himself 
of the fraud, by a subsequent attachment and sale of the equity of 
redemption—as the payment, or tender of payment, by the son un- 
der such circumstances, would by operation of law immediately re- 
vest the estate in the father. Jb. 


4. (Possession of goods.) Possession of goods after an absolute sale, 
is only prima facie evidence of fraud, Young v. Pate and Kerni- 
gog, 4 Yerger, 164. Vide also, Sommerville and Crutcher v. Horton, 
o41. 

5. (Void in part.) Where a deed is void for part, on account of fraud, 
itis void in toto. Young v. Pate and Kernigog, 4 Yerger, 164: 
Sommerville and Crutcher v. Horton, 415, 

6. (Possession of goods.) A deed of trust executed bona fide and for 
a just debt, cannot be avoided by the creditors of the grantor, be- 
cause possession of the articles or property was permitted to remain 
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with the grantor, both before and after the time stipulated for pay- 
ment. Sommerville and Crutcher v. Horton, 4 Yerger, 541. 

7. (Where property is perishable.) Where part of the property is per- 
ishable, (the use of which consists in its consumption,) and is per- 
mitted to remain with the grantee, it will render the deed void as to 
creditors. Ib 

FRAUDS, STATUTE OF. 

1. (By whom it may be set up as a defence.) The statute of frauds re- 
lating to contracts for the sale of goods, &c. of the price of $30 or 
more, cannot be set up in defence, except by him who is sought to 
be charged by such contract, or his legal representatives. Cowan v. 
Adams & al. 1 Fairfield, 374. 

2. (Promise to pay debt of another.) A parol promise to pay the debt 
of another, upon consideration that time should be given to the 
debtor to pay it, is a promise to pay the debt of another within the 
act of 1801, ch. 25, and should be in writing. Caperton v. Gray, 4 
Yerger, 563. 

3. (The Same.) Where A. and B. are in a store together, and A. told 
the merchant he would settle or pay for any article B. might take 
up, and B, thereupon purchased several articles, which were jointly 
charged to A. and B.; it was held, A. was not liable upon this un- 
dertaking unless it were in writing. Matthews and Alderson v. Mil- 
ton, 4 Yerger, 576. 

4. (Sale of real estate by Sheriff.) A sale of real estate by a sheriff is 
not within the statute of frauds; the return of the sheriff upon the 
execution being a sufficient memorandum in writing to bind the par- 
ties. Nichol v. Ridley, 5 Yerger, 63. 

FREEDOM. 

(Trespass for labor and services.) A person held in slavery, but who 
has recovered her freedom, may maintain trespass for her labor and 
services whilst she was so held in slavery. Matilda v. Crenshaw, 4 
Yerger, 299. 

2. (Estoppel.) The judgment by which her freedom was established, 
estops the defendant from controverting her right to wages from 
the commencement of that suit. Jb. 

GIFT. . 

(To a woman whose marriage is void.) A gift from a father to his 
daughter, who was married to a man whose first wife was living, 
and from whom he was not divorced at the time of his second mar- 
riage, vests the property in the daughter; she being in law still a 
Sfeme sole. Sellars v. Davis, 4 Yerger, 503. 

GUARANTY. 

1. If a guaranty upon its face be addressed to one, it cannot be given 
in evidence in an action brought by two. Allison v, Rutlege, 5 Yer- 
ger, 193, 
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2. (Statute of Frauds.) Parol proof cannot be introduced to show 
that a guaranty, addressed to one, was intended to be addressed to 
two. Ib. 

HUSBAND AND WIFE. 

1. (Power of wife over her estate.) The power of a married woman 
over her separate estate does not extend beyond the plain meaning 
of the deed creating the estate; she is therefore to be considered a 
Seme sole in relation to the estate, only so far as the deed has ex- 
pressly conferred on her the power of acting asa femesole. Morgan 
v. Elam, 4 Yerger, 375. 

2. (Marriage settlement.) Where a marriage settlement vested slaves 
and other property in a trustee, for the sole use of the intended wife, 
and for the uses and purposes therein mentioned, to wit, “ to suffer 
and permit the said Elizabeth to hold the same as her absolute es- 
tate, until the solemnization of the intended marriage, and from and 
after the solemnization thereof, then to hold said estate in trust, to 
suffer and permit the said Samuel and Elizabeth to have and enjoy 
the use, advantages and profits thereof, for their support and main- 
tenance during their joint lives, using the said stocks and their in- 
crease as may be proper and usual with persons owning such prop- 
erty, and so as to keep up a sufficiency for the ordinary purposes of 
such plantations; and after the death of said Elam, if he shall die 
first, then to the sole use of the said Elizabeth as her absolute estate ; 
and after the death of said Elizabeth, if she shall die first, to such 
persons as she by writing in the nature of a last will, executed be- 
fore two witnesses, shall appoint to reccive the same ; and in default 
of such appointment, then to the next of kin, or right heirs of her, 
the said Elizabeth ; provided, nevertheless, that it shall be lawful 
for the said Hamblin, upon the request of the said Elizabeth in writ- 
ing, to make sale of any part of the said estate, and to invest the 
proceeds in any other property which may be expedient and proper 
for the parties, or for the more comfortable support of the said Sam- 
uel and Elizabeth during their joint lives.” Held, that the wife could 
not dispose of or give the estate to her husband. Jb. 

3. (Deed of marriage settlement.) A feme sole, by deed of marriage 
settlement, conveyed property to a trustee for the use of herself for 
life ; and stipulated, that if she “died without lawful heirs of her 
body, one half of the negroes, and their increase, should return to 
her brothers and sisters ; and the other part of the negroes should 
be to her own use and disposal, as she should see necessary, not- 
withstanding said marriage, at any time or times after said marriage 
takes effect, without any let, hindrance or interruption from the hus- 
band or trustee; any thing therein contained to the contrary not- 
withstanding.” The marriage took effect; and afterwards, no di- 
vision of the negroes having taken place, on the marriage of her 
daughter, the wife, with the assent of the husband, but without the 
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consent of the trustee, gave to her daughter four of the negroes; 
Held, that the wife could not dispose of the one half the negroes 
without the consent of the trustee and until after a division had ta- 
ken place with the trustee for that purpose. Hackney v. Williams; 
6 Yerger, 340. 

INDICTMENT. 

1. (For receiving a false note.) In an indictment against A. S. as one 
of the Wardens of the City of Portland for receiving, at a general 
election, the vote of a person whose name was not borne on the list 
of voters, it was held to be necessary to allege that the act so done, 
and committed was “ unreasonable, corrupt or wilfully oppressive.” 
State v. Small, 1 Fairfield, 109. 

2. (Verue.) Where an indictment commences “ State of Tennessee, 
Hardin county,” and the offence is laid to have been committed “ in 
the county aforesaid,” the venue is well laid. Barnes v. State, 5 
Yerger, 186. 

3. (Caption.) The caption of an indictment, thus, “Circuit court, 
November term, 1829,” in figures, is good, if it appear from the re- 
cord that the indictment was found at that term. Jb. 

4. (Omission in the bill.) In an indictment for perjury, an omission 
to charge in the bill of indictment, that the matter of traverse tried 
between the State of Tennessee and D. touching which the defend- 
ant gave his evidence, was by indictment or presentment, is fatal. 
Steintson v. The State, 6 Yerger, 531. 

INFANT. 

1, (Voiduble deed.) A deed of bargain and sale for lands, executed by 
an infant, is only voidable. Wheaton v. East, 5 Yerger, 41. 

2. (The Same.) The voidable deed of an infant passes his interest in 
the Jand to the bargainee; subject only to be divested by the infant 
by disaffirmance after full age. 1b. 

3. (Deed of confirmation.) A deed of confirmation is not necessary to 
confirm a deed made by a minor. Jb. 

4. (Confirmation.) Any act of a minor, from which his assent to a 
deed made during his minority, may be inferred, will operate as a 
confirmation. Jb. 

5. (Confirmation.) When the minor has done no act from which a 
dissent or disaffirmance may be inferred, for three or four years af- 
ter he arrived at twenty-one, but when he stated he sold the land, 
said he was satisfied, offered to exchange other lands, and saw the 
bargainee putting improvements upon the land and made no objec- 
tion: Held, that these acts were sufficient from which to infer a 
confirmation. Jb. 

6. (Negotiable note.) A negotiable note executed by an infant is void. 
M’Minn v. Richmond, 6 Yerger, 1. 

7. Liability for necessaries.) Although a negotiable note executed by 
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an infant is void, yet if it were given for necessaries, the infant is 
liable for the reasonable value of the necessaries. Jb. 

INJUNCTION. 

1. (Pro tanto.) A court of equity will grant an injunction pro tanto to 
sc much of a judgment as has been recovered by surprise of the 
defendant at a trial, when he had a good defence to it, but had no 
notice of the claim, even though the plaintiffs in the suit were in 
no default, and acted bona fide. Bell v. Cunningham, 1 Sumner, 89. 

2. (Foreigners.) Where foreigners are concerned, and have a good 
defence at law, unknown to their counsel, and the declaration is so 
amended at the trial as to let in a new claim, a court of equity will 
on due proof give them the benefit of such defence and grant an 
injunction pro tanto to the judgment at law. Jb. 

INSURANCE. 

i. (Abandonment.) Semble. To make an abandonment effectual, the 
cause of the loss of the ship must be stated in the letter of aband- 
onment, for the benefit of the underwriters. Hazard v. New Eng- 
land Marine Ins. Co., 1 Sumner, 218. 


. 
~ 


& 


(Construction of policy.) Where, in a written application for insur- 

ance on a ship, she is represented as “ a coppered ship,” the mean- 
ing of this representation is to be understood according to the ordi- 
nary sense and usage of these terms im the place, where the insur- 
ance is made; unless the underwriter knows, that a different sense 
and usage prevail in the place, in which the ship is then lying, and 
in which the owner resides, and from which he writes, asking for 
the insurance; or has some other knowledge, that the owner uses 
them in a difierent sense from that, which prevails in the place, 
where the insurance is made. Ib. 


- 


. (Mutual mistake.) If the underwriter has been misled in a matter 
material to the risk, by supposing the terms of the representation 
used in the sense of the place, where the application was made, and 
if the policy was underwritten by mistake, founded on such suppo- 
sition, and the owner, who procured the insurance, intended to use 
the terms in a different sense, then the policy is void, as founded in 


mutual mistake, Jb. 


4. (Loss by worms.) A loss of a ship by worms in an ocean, where 
worms ordinarily assail and enter the bottoins of vessels, is not a 
peril of the sea within the policy. 1b. 

5. (The Same— Causa prorima, §c.) Where a ship sustained an injury 
at the Cape de Verd Islands, in the loss of her false keel, whereby 
she became exposed to the action of the worms, which obtained 
entrance into her in the Pacific Ocean, and destroyed the ship, the 
loss does not come within the policy, it being a consequential injury, 
In this case, the master should have caused the ship to be repaired ; 
and in not doing so, he was guilty of negligence, which exonerated 


) 


VOL. XV.—NO. XXIX. 18 








206 Digest of American Cases. [April, 


the underwriters from the subsequent loss by worms, which was 
occasioned thereby. Ib. 

6. (Memorandum.) A vessel was insured from A. to B. and her port 
of discharge in the United States. She went to C. and took in a 
return cargo for D. and stopped at 8. on the return voyage. The 
underwriters signed a memorandum, that the deviation to S. should 
not prejudice the insurance, the vessel having sailed from thence to 
E. There was a total loss by shipwreck. Held, that the memoran- 
dum did not help the deviation of going to C. instead of B.; and 
that the mis-statement of the return voyage being to E. made the 
memorandum of no effect. Glidden v. The Manufacturers’ Ins. Co. 
1 Sumner, 232. 

7. (Deviation.) Stoppage on the high seas, to save the lives of a dis- 
tressed crew in another ship, is not a deviation from the voyage 
which discharges a policy of insurance. But a stoppage merely to 
save property is a deviation. TJ'he Schooner Boston, 328, and The 
Ship Henry Ewbank, 1 Sumner, 400. 

8. (Wager policy.) A policy of insurance underwritten for $10,000 on 
profits on merchandise on board the Brig Leonora at and from Cal- 
lao to Baltimore, free of average and salvage, and the policy to be 
the only proof of interest required, is not in our law to be deemed 
a wager policy, where the assured had property on board, and neither 
he nor the underwriters intended to insure upon a wager policy, but 
intended it as a policy on interest. Alsop v. Commercial Ins. Co. 1 
Sumner, 451. 

9. (Gaming policy.) There cannot, strictly speaking, be a gaming 
policy under our law, unless both parties intend to game or wager. 
Ib, 

10. (Gaming policy.) If one party, intending a gaming or wager poli- 
cy, procures it to be underwritten by the other, as a policy substan- 
tially on interest, and thus designedly misleads the latter, the policy 
is void for fraud. Jb. 

11. (Over-valuation.) But, if both parties intend a policy on interest, 
and the assured has a substantial interest in the property on board, 
and there is an over-valuation of the property made bona fide, and 
not with an intention to mislead or defraud the underwriter, the 
policy is good. Ib. 

12. (Over-valuation.) If an over-valuation of the property insured 
be made with an intent to defraud or mislead the underwriter, the 
policy is void. But if it be bona fide made, and without any inten- 
tion to defraud or mislead the underwriter, and the party has a sub- 
stantial interest, the policy is good. In the latter case, if the under- 
writer agrees to the valuation, he is estopped to go into the consid- 
eration of the actual value. 1b. 

13. (Valued policy.) Ifa party insures property, expected to be on 
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board a ship to a large amount, upon a valued policy, and much less 
is in fact shipped, he is entitled to recover in case of a loss, a pro- 
portion pro rata only, notwithstanding the valuation. 1b. 

14. (Construction of conditions.) Among the conditions which were 
printed on the same sheet with a policy of insurance against 
fire, was one requiring, that “all persons insured, and sustaining 
loss or damage by fire, should forthwith give notice thereof to the 
Company, and as soon after as possible deliver in a particular ac- 
count of such loss or damage, signed with their own hands, and 
verified with their oath or affirmation, and also, if required, by their 
books of account and other proper vouchers.” Held, that the par- 
ticular account required by the above condition is a particular ac- 
count of the articles lost or damaged, and does not refer to the man- 
ner and cause of the loss. Catlin v. The Springfield Ins. Co. 1 Sum- 
ner, 434. 

15. (How a loss may be stated.) In stating a loss, it is sufficient to show 
it to have been occasioned by a peril within the policy, without 
negativing the exceptions of losses from design, invasion, public 
enemies, riots, &c., which are properly matters of defence. Jb. 

16. (Warranty and representation.) The words in a policy against fire 
described the house, as “at present occupied as a dwelling-house, 
but to be occupied hereafter as a tavern, and privileged as such.” 
Held, that this is not a warranty, that the house should, during the 
continuance of the risk, be constantly occupied asa tavern ; but that 
it is, at farthest, a mere representation of the intention to occupy it 
as such, and a license or privilege granted by the underwriters, that 
it might be so occupied. 1b. 


17. (Exception in policy of losses by design in the insured.) Where un- 
derwriters agree to make good any loss or damage “ by fire origin- 
ating in any cause, except design in the insured, invasion,” &c., held, 
that the exception of losses by design admits all losses not by de- 
sign; that, therefore, where the plaintiff negligently left the premi- 
ses insured derelict, and intruders came and burnt them, without 
any co-operation or knowledge on the part of the plaintiff, it is a 
loss within the policy. Jb. 

INTEREST. 

(How calculated.) The rule in calculating interest where payments are 
made, is to calculate interest on the principal up to the time of pay- 
ment, deduct the payment from principal and interest, and then give 
interest on the balance, &c. Scanland v. Houston, Governor, 5 Yer- 
ger, 310. 

JOINT TENANT. 

1. (Tenants in Common.) Where there are several grantees in a convey- 
ance, who take in trust for certain purposes, they are, under the 
Statute of Massachusetts of 1785, (ch. 62,) to be deemed tenants in 
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common, and not joint tenants. Robinson v. Codman, 1 Sumner, 
121. 

2. (Severance of joint tenancy. If one joint tenant convey his share, 
that is a severance of the joint tenancy. 1b. 

JUDGMENT. 

1. (“ Full faith and credit” given to record of.) H. instituted process 
against W. and F. in the Superior Court of Georgia, founded on an 
alleged joint contract, F’. not being within reach of process, no ser- 
vice was made upon him. W. appeared, pleaded the general issue, 
which was joined, and a verdict was thereupon rendered in favor of 
H. and judgment entered up against W. and F. both. Afterward, 
the same Court on motion of H. and after notice to the attorney of 
W. who had been employed in the defence of the action, (W. him- 
self having left the State some years before, and not having return- 
ed,) permitted an amendment of the record, by striking out the 
name of F’. and entering up judgment against W. alone. In a suit 
against W. founded on the amended judgment, it was held, that the 
original judgment was erroneously entered up against F. and could 
have no binding efficacy in the Courts of this State. As amended, 
this Court was bound by the Constitution and Jaws of the United 
States, to give “full faith and credit” to the record. Hall & al. v. 
Williams, 1 Fairfield, 278. 

2. (Against evidence.) A judgment will not be reversed because the 
verdict is against evidence, unless the preponderance be so manifest 
as to present a case of great rashness on the part of the jury. Cas- 
sels v. The State, 4 Yerger, 149. 

3. (Day on which a judgment takes effect.) The rule in England, that 
judgments relate to the first day of the term, does not apply in this 
State ; a judgment here is complete and takes effect only from the 
day on which it was actually rendered. Murfree’s heirs v. Carmack 
and Williams, 4 Yerger, 270. 

4. (Priority of judgment and conveyance.) Where a judgment is ren- 
dered against A. and on the same day he executed a conveyance of 
his land, it was held, that proof of the precise period of the day 
when the judgment was rendered, and the deed executed, was ad- 
missible to determine which had priority. Jb. 

5. (Creditors.) Judgments rendered upon different days of the same 
term, relate to the first day of the term as between creditors, although 
the record shows the day upon which each was rendered. Porter 
v. Earthman, 4 Yerger, 358. 

6. (When conclusive.) A judgment rendered in Virginia by default, 
against a person who was summoned as the garnishee debtor of an 
insolvent, under the insolvent laws of Virginia, is conclusive, and 
cannot be inquired into in a suit upon the same judgment in the 
courts of the State. Stegal v. Wyche, 5 Yerger, 83. 
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7. (Against deputy sheriff.) The recovery of a judgment against a 
deputy sheriff, is no bar to an action against the principal, before 
such judgment is satisfied. Christian v. Hoover, 6 Yerger, 505. 

JURISDICTION. 

1. (Change of large debt to several smaller ones.) A debtor and creditor 
may lawfully change one large debt due by note, not within the ju- 
risdiction of a justice of the peace, to several smaller ones within 
that jurisdiction, in order that a justice may render judgment there- 
on. Dews v. Eastham, 5 Yerger, 297. 

2. (Circuit Courts of the United States.) The Circuit Courts of the 
United States are not inferior Courts, in the sense of the Common 
Law. Wood v. Mann, 1 Sumner, 587. 

3. (Depending upon citizenship.) Where the jurisdiction of the Circuit 
Court depends upon citizenship of the parties in different States, 
this must appear by proper averment in the record; and if it do 
not, the omission will be fatal at any stage of the cause. Jb. 

4, (Exception to by plea in abatement.) The exception to the jurisdic- 
tion of the Court, by a denial of the fact of citizenship, is of a pre- 
liminary nature, and must be taken by a plea in abatement, and not 
by any general answer. Ib. 

5. (Exception to in the answer) Where an exception to the jurisdic- 
tion was taken in the answer, it was properly struck out, on refer- 
ence to a master, for impertinence. Ib. 

6. (On account of the person.) In a case of asserted fraud, or construc- 
tive trust, created by assertion of law, the jurisdiction of a Court of 
Equity is sustainable, where the person can be found, although the 
lands to be affected by the decree are not within the jurisdiction of 
the Court. Brigzs v. French, 1 Sumner, 504. 

7. (Relief against a meditated fraud.) A Court of Equity has jurisdic- 
tion in a case, where relief is sought against a meditated fraud, 
which throws a cloud over the title of a party. Jb. 


LAND. 


(Valuation of.) When a valuation of land is stipulated to take place 
immediately by valuers designated, if not made until twelve months 
afterwards, it is not conclusive upon the party who had no notice. 
Rutherford v. Pillow, 5 Yerser, 134. 

LANDLORD AND TENANT. 

1. (Rent paid in produce.) Where a farm was rented for a year, for 
two tons of hay and certain other produce, to be delivered from the 
farm to the landlord ; it was held, that he was not entitled to take 
the hay, till it was either delivered to him by the tenant, or severed 
and set apart for his use. Dockham v. Parker, 9 Greenleaf, 137. 

2. (Purchase of title by tenant.) Neither a tenant nor sub-tenant can 
purchase during the continuance of the lease, the title of a third 
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person, and set up the same against his landlord. Marley v. Rogers, 
5 Yerger, 217. 

3. (Parol lease.) A parol lease for two years is not a binding contract ; 
but where the tenant entered and held the premises, it was held, a 
tenancy at will or from year to year. Duke v. Harper, 6 Yerger, 
230. 

4. (Disclaimer by tenant.) A tenant may forfeit his own right of pos- 
session by openly and notoriously disclaiming the title under which 
he entered. In such case he becomes a trespasser, and his landlord 
may eject him without notice to quit the premises. Jb. 

LARCENY. 

1. (What constitutes.) To constitute larceny, there must be trespass in 
the original taking. Wright v. State, 5 Yerger, 154. 

2. (Goods lost.) If goods are lost there can be no possession upon 
which there can be atrespass. Ib. 

LEASE. 

(Verbal for six years.) A verbal lease for six years is void under the 
statute of frauds, and in this case the court refused to consider it a 
lease from year to year. Porler v. Gordon, 5 Yerger, 100. 

LEGACIES. 

1. (Interest on.) Interest commences on a pecuniary legacy at the ex- 
piration of one year from the decease of the testator, whatever may 
be the posture of the estate, unless some other period is specified in 
the will. Sullivan v. Winthrop, 1 Sumner, 1. 

2. (Infant children.) The cases of infant children not otherwise pro- 
vided for, and of adopted children under age, not otherwise provid- 
ed for, are exceptions to the general rule. Jb. 

3. (When they may be paid.) Executors may at their discretion pay 
over legacies at any time within the year. 1b. 

4. (Interest—Investment on account of.) Where the executors invested 
certain sums, less than the whole amount of the legacy, in the name 
of the legatee ; held, that this was a paymentof the legacy pro tanto, 
and that the interest accruing upon these sums, within the year 
from the time of such investment, belonged to the legatee. Jb. 

LEGISLATURE, SOVEREIGNTY OF. 

Quere, if the Legislature of one State can authorize a dam locally in 
that State to be raised, so as to flow back a public river running in- 
to another State, to the injury of mill privileges locally situate in 
the latter State. Farnum v. Blackstone Canal Co. 1 Sumner, 47. 

LIEN. 

1. (Pledge.) When a debtor pledges property for a certain sum, and 
the creditor afterwards procures another demand against the debtor, 
which is not expressly agreed to be charged upon the property, the 
creditor cannot retain the property for the lattersum. Ball v. Stan- 
ley, 5 Yerger, 199. 
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2. (Vendor of land.) A vendor of land who has conveyed it by deed, 
has a lien in equity upon the land for the payment of the unpaid 
purchase money, against the vendee and purchasers from him with 
notice. Ross v. Whitson and Wetherspoon, 6 Yerger, 50. 

3. (Acceptance of note.) The vendor does not abandon his lien by ac- 
cepting the promissory note of the vendee for the payment of the 
purchase money. Jb. 

LIMITATION. 

1. (Breach of trust.) It is no answer to a plea of the statute of limi- 
tations, that the action is founded on a breach of trust, not discov- 
ered till within six years. In order to take a case out of the statute 
on this ground, there must be proof of actual fraud and conceal- 
ment by the party to be charged. Cole v. Mc Glathry, 9 Greenleaf, 
131. 

2. (Specialties.) The statute of 182], ch. 62, sec. 11, which provides 
that certain actions shall be saved from the operation of the statute 
of limitations, where the action shall have been actually declared 
in before the expiration of the limit, but there was a failure of ser- 
vice of the writ through unavoidable accident, &c. was held, not to 
apply to actions on bond or other specialty. Brown v. Houdlette, 1 
Fairfield, 399. 

3. (When Statute commences running.) In an action on a bond given 
for the liberty of the jail-yard, in which there was proof of two 
breaches at different periods. it was held, that the statute, ch. 209, 
by which such actions are limited to one year, commenced running 
at the time of the first breach ; the amount recoverable therefor be- 
ing the same as for both breaches, Jb. 

LIMITATIONS, STATUTE OF. 

1. (In Courts of Equity.) The act of limitations is binding on courts 
of equity as well as courts of law. Terrill v. Murry,4 Yerger, 104. 

2. (Trust.) The statute does not bara technical trust created by con- 
tract, continued, acknowledged, and acted on by the parties. Jb. 

3. (Adverse possession of trustee.) If a trustee take possession of prop- 
erty as his own, during the right of the cestui que trust, and hold the 
property adversely, lapse of time from that period will constitute a 
bar in equity. Jb. 

4. (Tenants in Common.) The act of limitations will run between 
tenants in common from the time of an adverse possession. [b. 

5. (Disability.) A plaintiff who has been held in slavery is “ impris- 
oned” within the exception of the act of limitations of 1715, ch. 
27, sec. 9. Matilda v. Crenshaw, 4 Yerger, 299. 


LIMITATION OF ACTIONS. 


1. (Disability of one of several plaintiffs.) In joint actions for the con- 
version of personal property, if all the plaintiffs were under a disa- 
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bility to sue at the time the cause of action accrued, the statute of 
limitations does not bar until three years after the disability shall 
have been removed as to all. Shute v. Wade, 5 Yerger, 1. 


2. (The same.) But where one of several plaintiffs was under no 
disability at the time the cause of action accrued, all will be barred, 
unless suit is brought within three years from the removal of this 
disability. Jb. 

3. (The same.) A. converted property belonging to joint plaintiffs 
who were at the time of conversion, all under age. A. afterwards 
sold to B., who also converted the property to his own use, at the 
time of which latter conversion, some of the plaintiffs were of full 
age: Held, in an action against B., that the original cause of action 
against A., having accrued whilst all were under disability, the right 
of all were saved. Ib. 

4. (Adverse possession.) Adverse possession, by an infant, of a slave 
for three years, vests the title in him. Davis v. Mitchell, 5 Yerger, 
281. 


LOTTERY. 

1. (Drawing.) The ticket last drawn out of the number box will be 
considered the last drawn ticket, though a blank remains in the 
prize and blank box, if there was no fraud. M’Gimsey and wife 
v. Booker, 4 Yerger, 139. 

2. (Remedy for a prize.) A bill in equity will lie to compel the man- 
agers of a lottery to adjudge a prize to the person entitled to re- 
ceive it. Jb. 

MATERIAL-MEN. 

1. (Jurisdiction of admiralty.) The Admiralty has jurisdiction in rem 
for supplies furnished by material-men to foreign ships in our ports, 
to our ships in foreign ports, or in the ports of other States. The 
Brig Nestor, 1 Sumner, 73. 


2. (Lien where credit is given.) The giving credit for a fixed time for 
the supplies does not extinguish the lien for the supplies; nor the 
allowing the ship to depart from the port on her voyage without 
payment. Ib. 

3. (Laen.) The fact, that the master and owners are personally liable 
for the supplies, does not destroy the lien; for the party may trust 
to the credit of the ship, the master, and the owner. Jb. 


MILITIA. 

1, (Amending certificate.) The clerk of a militia company was duly 
appointed, and sworn before the captain, who certified that he had 
subscribed the oath, omitting to state that he had taken it; but this 
omission the captain, being still in office, was allowed to supply by 
amending the certificate, even pending a suit brought by the clerk 
to recover a military fine. very v. Butters, 9 Greenleaf, 16. 
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2. (Penalty for neglect to do duty.) In an action brought by the Clerk 
of a militia company, to recover a penalty for neglect to do duty 
therein, on the ground that the supposed delinquent had belonged 
to another company in the same town which had been disbanded 
by the Governor and Council and annexed to the company of 
which the plaintiff was clerk, it was held to be necessary, that, 
there be proof of the bounds of such disbanded company and that 
the defendant resided within them. Gould v. Hutchins, 1 Fairfield, 
145. 

3. (Parol proof.) Held also, that parol proof was inadmissible to show 
such bounds—the record being the only legal evidence thereof. 
Ib. 

MISTAKE OF LAW. 

(Money paid under mistake of law.) Money paid under a mistake of 
law, cannot be recovered back, if the party had full knowledge of 
the facts. Dickens v. Jones, 6 Yerger, 483. 

MONEY HAD AND RECEIVED. 

(Trial of title to an office.) Where one man receives money, which 
ought to be paid to another, or belongs to another, an action of 
money had and received will lie in favor of him, to whom of right 
the money belongs; and this, notwithstanding it may involve a 
trial of the title to an office, if the party has once been in possess- 
ion. Allen v. McKeen, 1 Sumner, 277. 

MORTGAGE. 

1. (What is.) At the time of the conveyance of a parcel of land, the 
grantee gave the grantor, an instrument in writing and under seal 
providing for the reconveyance of the land, or the payment of a 
sum of money, at the option of the obligor. Held, that, the obliga- 
tion was not such an instrument of defeasance, as, taken in con- 
junction with the deed, would constitute a mortgage. Fuller & al- 
v. Pratt & al., 1 Fairfield, 197. 

2. (Where unrecorded.) But if it were a defeasance, it could not ope- 
rate as such, while unrecorded, against any person but the original 
party to it or his heirs. 1b. 

3. (Parol proof.) A bill of sale absolute upon its face, may be con- 
verted into a mortgage by parol proof, or by a bond subsequently 
executed in the nature of a defeasance. Brown v. Wright, 4 Yer- 
ger, 57. 

4. (Bar to a bill to redeem.) Twenty years’ undisturbed possession, 
without any admission of holding under the mortgage, or treating 
it as a mortgage during that period, is a bar to a bill to redeem. 
But if within that period, there be any account or solemn acknowl- 
edgment of the mortgage, as subsisting, it is otherwise. Dezter v. 
Arnold, 1 Sumner, 109. 

5. (Acknowledgment in the answer.) An acknowledgment by the 
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mortgagee in his answer to a bill in equity between other parties, 
that it remains a mortgage, is a sufficient acknowledgment to al- 
low aredemption. Jb. 


6. (Parties to a bill to redeem.) Toa bill to redeem, the heirs of the 
mortgagee, as well as his personal representative, are ordinarily ne- 
cessary parties. Quere, in what cases they may be dispensed with. 
Ib. 

7. (Parties in Rhode Island.) If the mortgagee has never taken pos- 
session during his lifetime, the mortgager belongs in Rhode Island 
to his personal representative, and the heirs need not be made par- 
ties to a bill to redeem. Ib. 


8. (Trustees and cestuisque trust.) Cestuisque trust under mortgagor 
cannot ordinarily redeem. The trustees must be made parties, and 
a reason shown, why they are not plaintiffs. Jb. 


9. (Acknowledgments by mortgagee after sale.) Acknowledgments 
of the mortgagee after sale do not affect or bind the purchasers, 
who are such bona fide and without actual notice of the mortgage. 


Ib. 


10. (Where part only of the heirs are before the court.) Quere, if a bill 
in equity can be maintained to redeem, where part only of the 
heirs of the mortgagee are before the Court. Jb. 

1). (Foreclosure under statutes of Massachusetts.) In order to fore- 
close a mortgage under the Statutes of Massachusetts of 1788, ch. 
22, and of 1798, ch. 77, the mortgagee must not only enter into the 
mortgaged premises after the condition broken in the presence of 
two witnesses, but his entry must be made known to them to be for 
the condition broken, and to foreclose the mortgage. Gordon v. 
Lewis, 1 Sumner, 525. 

MURDER. 

1. (In the first degree.) To constitute murder in the first degree, under 
the statute of 1829, ch. 23, the killing must be done with a formed 
design to kill, with deliberation and premeditation before the mor- 
tal blow is given. The fact that it was malicious and wilful in the 
common law sense, is not sufficient. Mitchell v. State, 5 Yerger, 
340. 

2. (In the second degree.) If a design to kill be formed upon the sud- 
den impulse of passion, disconnected with any previous design to 
kill, though it be executed wilfully and maliciously, it will not con- 
stitute murder in the first degree, but it will be murder in the sec- 
ond degree. Jb. 

3. (Manslaughter.) A. seeks B. and threatens his life; they meet ; 
a quarrel ensues; B. strikes A, with his fist; they separate; A. at- 
tempts to arm himself with a stick, which he is unable to do ; again 
stoops te raise another stick of a dangerous kind; whilst stooping 
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B. stabs him: Held, that this was not murder, but manslaughter. 
Allen v. State, 5 Yerger, 453. 

4. (Self-defence.) If a man, through fear, alarm or cowardice, kill 
another under an impression that great bodily injury is about to be 
inflicted on him, it is neither murder nor manslaughter, but self de- 
fence. Grainger v. State,5 Yerger, 459. 

NEW TRIAL. 

1. (Fraud in fact.) In what cases the Court will interfere with a ver- 
dict upon matters of fact, and especially where fraud in fact is in 
issue, by granting a new trial. Alsop v. The Commercial Ins. Co., 
1 Sumner, 45]. 

2. (Cumulative evidence.) A new trial will not be allowed merely to 
let in new cumulative evidence to points made at the trial. Jb. 
Ames v. Howard, 1 Sumner, 482. 

NUISANCE, 

Showing or exhibiting stud horses in a town, is a nuisance. Volin v. 
Mayor, &c. of Franklin, 4 Yerger, 163. 

OFFICER. 

1. (Liability for property attached.) Where personal property attach- 
ed, has been lost through the negligence of the officer, or by him 
misappropriated, he is liable to the attaching creditor for the value 
of the property at the time it would have been seised and sold on 
execution, had no such loss or misappropriation taken place. Weld 
v. Green, 1 Fairfield, 20. 

2. (Liability of sheriff for neglect of deputy.) A. being adeputy sher- 
iff and also a constable, received a writ for service directed to the 
sheriff and his deputies alone. Notwithstanding which, he served 
and returned the writ as constable. The plaintiff’s counsel, without 
noticing the return, entered the action, obtained judgment on de- 
fault, and delivered the execution which issued thereon to the same 
officer, which was afterward returned by him in no part satisfied. 
Held, the sheriff was liable, in case, for the neglect of the deputy in 
not serving the writ. The entry of the action and pursuing it to 
judgment, under the circumstances, being no waiver of the plain- 
tiff’s claim against the sheriff for the neglect of his deputy to serve 
the writ. .4dams, in review, v. Jewelt, 1 Fairfield, 426. 

3. (Conclusiveness of return on the writ.) The return of an officer on 
@ writ as to the service of it, is conclusive on the parties in the 
suit, and cannot be contradicted except in an action against the of- 
ficer for a false return. Stimson & al. v. Snow, 1 Fairfield, 263. 

PARTNERS. 

(Partnership debts.) Partnership debts must be paid out of the part- 
nership funds, before creditors of the individual members of the 
company can be permitted to appropriate any part of those funds 
in payment of their demands. Smith v. Barker & al.,1 Fairfield, 
458. 
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PARTNERSHIP. 

1. (Insolvency.) The mere insolvency of a copartnership is sufficient 
to defeat an attachment made by a creditor of one of the firm; al- 
though the partnership creditors have commenced no action for the 
recovery of their debts. Commercial Bank y. Wilkins, 9 Greenleaf, 
28. 


2. (Rights of creditors of an old partnership merged in a new.) G. and 
M. being partners in trade, and owing certain debts, took C. into 
partnership with them, constituting a new firm, under the style of 
G. M. & Co. The new firm received a transfer of all the effects, 
and the partners verbally agreed among themselves that it should 
pay all the debts of the old firm. The new firm afterwards be- 
came insolvent, its stock was attached by L. a creditor of G. & M. 
in a suit against them ; and was afterwards attached by the same 
officer, in the suits of other creditors against G. M. & Co. In an 
action brought by L. against the sheriff, for neglect to levy his exe- 
cution on the goods, and for giving priority to the subsequent at- 
tachments against the new firm, it was held, that the goods were 
first liable to the creditors of the new firm ;—that no creditor of 
the old firm could avail himself of the engagement of the new firm 
to pay its debts till he knew and assented to it;—and that his rem- 
edy on such agreement was to be sought only in an action against 
the new firm. Locke v. Hall, 9 Greenleaf, 134. 

3. (Real estate of.) Real estate held by partners for partnership pur- 
poses, descends and vests in the heirs at law of a deceased partner, 
as real estate in other cases, Yeatman’s heirs v. Woods, 6 Yerger, 
20. 

4. (When property becomes partnership property.) In the absence of 
fraud and breach of trust, property purchased with partnership 
funds does not of necessity become partnership property, if that is 
not the intention of the parties. Hoziev. Carr, 1 Sumner, 173. 

5. (The same.) The circumstance, that the payment for property pur- 
chased has been made out of the partnership funds, especially if 
the property be necessary for the ordinary operations of the part- 
nership, and be actually so employed, in the absence of controlling 
circumstances, will be decisive, that it was intended to be held as 
partnership property. Jb. 

6. (Creditors of the firm have no lien upon its effects.) Upon a dissolu- 
tion of partnership, each partner has a lien upon the effects, as well 
for his own indemnity against the joint debts, as for his proportion 
of the surplus ; but the creditors of the partnership, as such, have 
no lien upon the partnership effects for their debts. 1b. 

7. (Real estate in equity and at law.) Where real estate is purchased 
for partnership purposes, and on partnership account, let the legal 
title be vested in whom it may, as where the conveyance is taken to 
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the partners as tenants in common, it will, in equity, be deemed 
partnership property, and, like other effects, personal estate ; and 
the partners are the cestuisque trust. But a Court of law must view 
it, in general, only according to the legal title. Jb. 

8. (The same.) Semble, that as between the executor or administrator 
of a deceased partner and his heir or devisee, it is censidered, in 
equity, as personalty. 1b. 

9. { Bona fide purchasers of partnership property without notice of debt.) 

Where purchasers of real estate, atthe time of their purchase, have 
actual or constructive notice, that it was partnership property, it 
will be chargeable in their bands with the payment of the partner- 
ship debts, even though they have no notice of the existence of 
these partnership debts. If they have no notice, that it was part- 
nership property, they are exonerated to the extent of the purchase- 
money already paid by them; and, so far as the purchase-money 
has not been paid, that is a substituted fund, chargeable in their 
hands with the same burthens as the real estate. Jb. 

PATENT. 

. (Declaration on.) If the declaration upon an assignment of a pa- 


tent right omit to state, that the assignment has been duly recorded 
in the State Department, the defect is cured by a verdict for the 
plaintiff. Dobson v. Campbell, 1 Sumner, 319. 


, 
iw 
. 


(Construction of.) Patents and specifications annexed thereto 
should be construed fairly and jiberally, and not subjected to any 
over-nice or critical refinements. .dmes v. Howard, 1 Sumner, 
452. 

(Void from looseness of specification.) Where an invention is so 
loosely and inaccurately described in the specification, that the 
Court cannot, without resorting to conjecture, gather what it is, then 
the patent is void; but if the Court can clearly see the nature and 
extent of the claim, however imperfectly and inartificially it may 
be expressed, the patent is good. Jb. 


ae 


de 


. (Where parts are claimed in combination.) A patent contained the 
following words in the description of the invention: “I do not 
claim the felting, vats, rollers, presses, wire-cloth, or any separate 
parts of the above described machinery or apparatus, as my inven~ 
tion; what I do claim as new, and as my invention, is the construc- 
tion and use of the peculiar cylinder above described, and the sev- 
eral parts thereof in combination for the purpose aforesaid.” Held, 
that it is not the cylinder alone, or its several parts, which are claim- 
ed per se, but they are claimed in their actual combination with 
the other machinery, to make paper. 15. 


Qt 


5. (Notice of a patent right.) Semble, that no previous notice or claim 
of a right to the exclusive use of an invention is necessary te ena- 
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ble a patentee to maintain an action for an alleged violation of his 
patent-right. Ib. 


PERJURY. 

1, (What is.) If a person know that a fact exists, but state on oath, 
knowingly and with an intention to mislead, “ that if the fact is so 
he does not know it,” he will be guilty of perjury. Wilson v. Na- 
tions, 5 Yerger, 211. 

2. (.4 felony.) Perjury is a felony at the common law punishable 
with death. Hooper v. State,5 Yerger, 422. 

PLEADING. 

1. (Facts pleadable in bar.) Where the real demandant in an action 
pending in the name of others, for his benefit, had in his own 
name, after the commencement of the first named suit, recovered 
judgment of the same defendant, for the same premises, it was 
held, that such facts were properly pleadable in bar. Knox & al. v. 
Silloway, 1 Fairfield, 201. 

2. (The same.) And such plea was farther held to be sufficient, 
though the facts were pleaded generally in bar of the action, and 
not in bar of the further maintenance of the action. Jb. 


3. (Contra formam statuti.) Where an offence is created and the pen- 
alty given in the same statute, it is sufficient in an action brought 
to recover the penalty, to allege the offence to have been commit- 
ted against the form of the statute; although there may be other 
statutes qualifying the method of proceeding upon the former. 
Aliter, where the offence is created by one statute, and the penalty 
imposed by another. Morrison v. Witham, | Fairfield, 421. 

4. (In whose name a suit should be brought.) Where by statute, “ the 
Selectmen, Town Clerk, and Treasurer of a town for the time 
being” —“are constituted, and declared to be a hody corporate, 
and Trustees of the Ministerial and School Funds” in such town 
for ever, “ with power to prosecute and defend suits at law;” it was 
held, that a suit was rightly brought in the corporate name of “ Trus- 
tees of the Ministerial and School Funds in the town of L.”—and 
that it was not necessary that the names and official characters of 
those individuals should be particularly set forth in the writ. T'rus- 
tees of the Ministerial and School Fund in the town of Levant v. 
Parks & al., 1 Fairfield, 441. 

5. (The same.) A note of hand made payable to G. W., as treasurer 
of a corporation, was held to be rightly sued in the name of such 
corporation. 1b. 


6. (The same.) Whether an action could have been maintained 
thereon, in the name of G. W.—quere. Ib. 

7. (Variance.) When the declaration alleges that a bond was exe- 
cuted in the penalty of five thousand dollars, and the bond set out 
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upon oyer shows no penalty, but is blank: Held, to be fatal upon 
demurrer. Governor, &<.v. Porter, 4 Yerger, 192. 

8. (Joinder of counts.) A count charging, that defendant agreed to 
pay sixty dollars in good notes on the Bank of the United States 
for a horse, with an averment, that the notes were forged and 
known to be so by the defendant, may be joined with a count 
charging a deceitful representation that the notes were genuine. 
Lane vy. Hogan, 5 Yerger, 291. 

9. (Failure to make profert.) The failure to make profert of the note 
sued on, is cured by the defendant craving oyer of, and setting it 
out in his demurrer. Degraffenreid v. Mays,6 Yerger, 465. 

10. (Recovery where several liable.) If several are jointly and sepa- 
rately liable, a recovery against one cannot be pleaded in bar to a 
suit against the other, before such first judgment is satisfied. Chris- 
tian v. Hoover, 6 Yerger, 505. 

POOR. 

(What is a“ trade.”) Whether the business of farming comes under 
the appellation of “a trade” within the true intent and meaning of 
statute of 1820, ch. 122, sec. 6,—dubitatur, Leeds v. Freeport, 1 
Fairfield, 356. 

PRACTICE, 

1. (Charge of judge.) It isthe duty of the Court, to charge the jury 
upon the law applicable to the facts proved, but not to answer ab- 
stract questions not arising in the case on trial. Hathorn v. Stinson 
& al., 1 Fairfield, 224. 

2. (Suit in the name of 4. for B.) When a suit is brought in the 
name of A., for the use of B., if B. has no authority from A. to 
use his name, the suit will be dismissed. Cage v. Foster, 5 Yerger, 
261. 

3. (The same.) The proper practice when a suit is brought in the 
name of A., for the use of B., to dispute the authority of B. to use 
the name of A., is to state the facts upon affidavit, and have a rule 
for B. to show cause why the suit should not be dismissed. Jb, 

4. (Charge of Judge.) A circuit judge, if required, cannot decline 
charging the jury upon a question of law material for the jury to 
understand. Wilson v. Smith T., 5 Yerger, 379. 

5. (Continuance on account of surprise.) It is the practice of this 
Court, in all cases of surprise at the trial, by new matter proving a 
ground material to either party, and clearly made out by affidavit, 
to postpone or continue the cause. If the party interested, howev- 
er, elects to go on with the cause, relying upon other matters, he 
is understood to waive the matter of surprise, and he cannot take 
his chance with the Jury, and, if unsuccessful, then move the mat- 
ter as a ground for a new trial, .4mes v. Howard, 1 Sumner, 482. 


” 
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6. (Afidavits.) The defendants cannot put in new rebutting evidence 
to affidavits of the plaintiff, offered in reply to those first offered 
by the defendants. Ib. 

PRINCIPAL AND SURETY. 

(Discharge of security by an amendment.) When an amendment is 
made, by inserting the christian names of the plaintiffs in a warrant, 
after an appeal and the cause in court, the security in the appeal is 
discharged. Irvin & Vick v. Sanders and Lane, 5 Yerger, 287. 

PURCHASE, BONA FIDE. 

1. (How protected.) A bona fide purchaser, for a valuable considera- 
tion and without notice, under a fraudulent grantee, would hold 


the estate at Jaw against the original grantor. Wood v. Mann, 1 
Sumner, 500. 


2. (The same.) Quere, whether a bona fide purchase, for a valuable 
consideration, without notice, is a good bar in equity to a legal title 
asserted ; as it is to an equitable title. Jb. 

RECEIVER OF STOLEN PROPERTY. 

(Felonious intent.) Where A. authorizes or licenses B. to receive pro- 
perty lost or stolen, and he receives the property from the thief, 
knowing it to be stolen, with a felonious intent, he is guilty of a 
felony in receiving it, notwithstanding the license. Cassels v. T'he 
State, 4 Yerger, 149. 

RECOGNIZANCE., 

(Defective declaration.) In debt on a recognizance entered into before 
a Justice of the Peace, cunditioned for the prosecution of an ap- 
peal, the declaration should contain an averment that the recogni- 
zance had been returned to, and entered of record in the Court of 
€ommon Pleas. And the omission thereof being matter of sub- 
stance, the defendant may avail himself of it by general demurrer. 
Dodge v. Kellock, 1 Fairfield, 266. 

REPLEVIN. 

(Where a horse replevied died.) A. B. attached certain property includ- 
ing ahorse. C. D. replevied it, but failed in his action, and judg- 
ment was rendered for a return, damages and costs. All the pro- 
perty was accordingly returned, except the horse, which, during 
the pendency of the two suits, died, without the fault or negli- 
gence of any one. Held, in a suit on the replevin bond, that C. D. 
was not liable for the value of the horse. Melvin v. Winslow, 1 
Fairfield, 397. 

REVERSION. 

(Where land is leased.) The owner of a tract of land, which he has 
leased, may sell the reversion during the continuance of the lease, 


and such sale will pass the reversion to the purchaser. Marley v. 
Rogers, 5 Yerger, 217. 














1836. ] Digest of American Cases. 221 


RIOT. 

( Officer levying on execution.) When the property of the defendant in 
the execution is in the house of a third person, or in the smoke- 
house within the curtilage of such third person, a demand for ad- 
mittance, by the officer holding the execution, and a refusal upon 
the part of the person holding the property, is necessary to justify 
the officer breaking the door and entering the house or smoke- 
house. Douglass v. The State, 6 Yerger, 525. 

SALE. 

1. (Form of and consideration.) Where the conveyance of a chattel 
is not invalidated by fraud, the mere want of possession in the 
vendee will not so defeat his rights, as to justify an officer in seiz- 
ing it as the property of the vendor; if he have previous notice of 
the conveyance. Haskell v. Greely, 9 Greenleaf, 3, 425. 


2. (Where agent disobeyed instructions.) A. authorized B., his agent, to 
sell certain logs belonging to the principal, and expressly instructed 
him, that in every event, the logs were to remain the property of 
the principal, until paid for or amply secured. B. sold, permitting 
the property to go into the possession of the purchaser, without 
being paid for, and for security, the purchaser agreeing that the 
principal should have a lien upon the logs until paid for. Held, 
that the sale was not obligatory upon the principal, it not having 
been made in conformity to the authority given ; the supposed lien, 
without possession, yielding but an imperfect security, and differing 
from that contemplated by the principal. Cowan v. Adams & al., 
1 Fairfield, 374. 

3. (Where vendor retained possession.) P. conveyed to L. by mortgage 
bill of sale, a horse, to secure a just debt and further advances. P. 
took a formal delivery, but the horse remained in the possession of 
L., he using and treating it as his owa, and his neighbors not know- 
ing of any change in the property. Afterwards P. sold the horse 
to W. bona fide, for a full consideration, and without notice of the 
mortgage. Held, that the property in the horse still remained in L. 
and that he might reclaim him. Lunt & al. v. Whitaker, 1 Fair- 
field, 310. 

4. (Of produce of a mare.) The owner of a mare may sell her pro- 
duce, to vest in possession when parturition takes place. M’Carty 
v. Blevins, 5 Yerger, 195. 

SALVAGE, 

1, Salvage. What services are to be deemed salvage services. T'he 
Schooner Emu!ous, 1 Sumner, 207. 

2. Principles by which salvage is regulated. Jb. 

3. One eighth allowed under the circumstances. 1b. 


19* 
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4. (Libel.) In alibel for salvage all the parties should be inserted and 
brought before the Court. T'he Schooner Boston, 1 Sumner, 328. 
5. (Parties.) In a libel in rem, against a vessel or cargo for salvage, 
the underwriters, not having accepted an abandonment, are not 

proper parties. Jb. 

6. (Derelict.) Where the master and crew had left their vessel in a 
sinking condition, and taken to the long-boat, and were picked up 
by another vessel, while yet in sight of the wreck, the vessel and 
cargo, thus left are considered, in Admiralty, as derelict. Jb. 


7. (Appeal.) On appeal in salvage cases, the Court of Appeal does 
not alter the amount of salvage upon slight grounds, or inconsider- 
able differences of opinion. Jb. 

8. (Embezzlement.) The right of salvage is forfeited by embezzle- 
ment on the part of the salvors, whether in port or at sea. Jb. 

9. (Embezzlement.) Embezzlement by the salvors, after the property 
is put into the hands of the Marshal, is a forfeiture of salvage ; and 
that, whether the custody of the property be at the time given to 
the salvors or not.. Ib. 

10. (When salvors are competent witnesses.) The case of salvage is an 
exception to the rule, as to the incompetency of witnesses on ac- 
count of interest. The salvors are, from necessity, witnesses as to 
facts occurring at the time of the salvage service; but only as to 
such facts. Ib. 

Il. (The same.) In a salvage suit in Admiralty the salvors, being 
parties to the suit, are not competent witnesses as to facts occurring 
in port after the property is brought in. Jb. 

12. (Claim by underwriters.) Underwriters cannot make any claim 
for salvage property in the Admiralty, unless there has been an 
abandonment of the property to them, and it has been accepted by 
them.. The Ship Henry Ewbank, 1 Sumner, 400. 

13. (Parties.) In salvage cases the proper course is to make all the 
co-salvors parties to the original libel. And if any are omitted, 
they need not file a new libel, where the property has been already 
taken possession of, and is in the custody of the court under pro~ 
eess.. Butthey may bring forward their claims by a suitable alle- 
gation; and thus make themselves parties to tie cause, without 
the formality of notice or process to the other parties. Where 
different libels are filed by co-salvors unnecessarily, it is at the peril 
of paying costs. Jb. 

KA. (Derelict.) In cases of derelict the habit of Courts of Admiralty 
is to allow one moiety as salvage. That proportion is not depart- 
ed from unless under extraordinary circumstances. 1b. 

B5. (Second salvors.) If salvors, in effecting a salvage service, them- 
selves fall into distress,and are relieved by other salyors, they do 
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not lose their original right to salvage ; but the second salvors only 
partake in the salvage according to their merit. Second salvors 
cannot lawfully make it a condition of giving assistance, that the 
original salvors shall abandon all claims to salvage. Jb. 

16. (Appeal.) An appeal by any parties interested in the distribution 
of salvage, as to their shares, brings up incidentally a review of the 
whole decree, so far as the distribution is concerned. Ib. 

17. (Claim of owner of salvorship.) In the distribution of salvage, 
the owner of the salvor ship ought under ordinary circumstances 
to be allowed one third of the salvage. In cases of extraordinary 


merit, or extraordinary peril to the ship, he may found a claim to 
higher salvage. Ib. 


SEAL. 

{What is in Tennessee.) An instrument, which in its body does not 
purport to be sealed, but which had a scroll affixed to the name of 
the signer, is a sealed instrument, within the meaning of the act 
of 1801. Scruggs v. Brackin, 4 Yerger, 528. 

SEAMAN. 

1. (When cured at the expense of the ship.) A seaman, whose feet are 
frozen while in the ship’s boat in the service of the ship, before he 
is discharged from the ship on the return voyage, at the home port, 
is entitled to be cured at the ship’s expense; and itis a charge on 
the ship. Reed v. Canfield, 1 Sumner, 194. 


2. (General average.) Query, how it would be in a case of extraordi- 
nary service to the ship, in the nature of a salvage service. Would 
it be a general average? Jb. 

SET-OFF. 

1. (Payment in goods or services.) In assumpsit on account annexed 

to the writ, the defendant may prove payment, in money, or goods. 

or services, of all or any part of the plaintiff's account, though he 

may not have filed any account in set-off, Pilsbury v. Fernald, 1 

Fairfield, 168. 

(Judgment recovered by a woman whilst sole.) A judgment recovered 

by a woman whilst sole, against A.. may be on motion set off, so 

far as the principal money is concerned, against a judgment recov- 
ered by A. against her and her husband personally, for a devastavit 
committed by her as administratrix. Rutherford v.. Crabb and wife, 

5 Yerger, 112. 

SHERIFF. 

{Defence in an action against.) \f several successive attachments be 
laid on the same goods, at the suit of several creditors, and the effi- 
cer neglect to seize and sell them on any of the executions; and 
the last attaching creditor sues the officer for this neglect; the de- 
fendant may show that the judgment of the prior attaching credit- 
ors, to. whem he is still liable, weuld absorb the whole value of the: 


20 
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goods ; and this, it seems, would constitute a good defence. Com- 
mercial Bank v. Wilkins, 9 Greenleaf, 28. 

SHIPPING. 

1. (Mate succeeding to the command.) A mate, succeeding to the com- 
mand of the ship upon the death of the master, does not thereby 
lose his character as mate ; but may sue in the Admiralty for his 
wages. The Brig George, 1 Sumner, 150. 

2. (The same.) He is also entitled to be cured at the expense of the 
ship, in the same manner, as a seaman. And, therefore, if he is 
put on shore from sickness for the convenience of the ship, his ex- 
penses for medicines, advice, attendance, and board, are to be borne 
by the ship-owner. Jb. 

3. (Master.) It seems, that the like rule applies to a master. Jb. 

4. (Crimes Act.) Indictment for maliciously and without justifiable 
cause forcing a seaman on shore, in a foreign port, against the 
Crimes Act of 1825, ch. 276, § 10. “ Maliciously,” in the Statute; 
means wilfully, against a knowledge of duty. ‘Justifiable cause,” 
does not mean such a cause, as in the mere Maritime Law might 
authorize a discharge ; but such a cause as the known policy of the 
American Laws on this subject contemplate, as a case of moral ne- 
cessity, for the safety of the ship and crew, or the due performance 
of the voyage. United States v. Coffin, 1 Sumner, 394. 


5. (Endeavor to commit a revolt.) Where the master directed one of 
his crew to be punished for gross misbehavior, and the crew inter- 
posed and prevented the infliction of the punisliment; compelling 
the master, by acts of violence and intimidation, to desist there- 
from ; held, to be an endeavor to commit a revolt within the Act 
of Congress of 1790, ch. 36, [9,] § 12. United States v. Morrison, 
1 Sumner, 448. 

6. ‘The same.) Neither a previous deliberate combination for mutual 
aid and encouragement, nor any preconeerted plan is necessary to 
bring it within the Act. Jb. 

7. (Desertion.) Desertion during the voyage is by the Maritime Law 
a forfeiture of all wages antecedently due. But a desertion, to 
work this effect, must be, not merely an absence without leave, or 
in disobedience of orders, but animo non reverlendi, an intention to 
abandon the ship and the service. Cloutman v. Tunison, 1 Sum- 
ner, 373. 

8. (Desertion.) If after desertion a seaman offer to return to duty in 
a reasonable time, and offer amends, and repent of the offence, the 
master is bound to receive him back, as a case fit for condonation, 
unless his previous misconduct would justify a discharge. Jb. 

9. (Statute desertion.) By the Act of 1790, ch. 56, [29,] a statute de- 
sertion and forfeiture of wages are created by forty-eight hours’ 








1836. ] Digest of American Cases. 225 


absence without leave, if a proper entry be made, on the day of the 
absence, in the log-book. Ib. 

10. (The Same.) The effect of this provision is, that the absence for 
such a period is deemed conclusive evidence of desertion ; whereas 
in the Maritime Law it would only afford a presumption of deser- 
tion. Ib. 

11. (Entry in the log-book.) The due entry in the log-book is indis- 
pensable to inflict the statute forfeiture. If not made on the very 
day of the absence, there can be no forfeiture inflicted. Jb. 

12. (Desertion.) Desertion, to bring after it the forfeiture of wages, 
either by the Maritime Law or by the Statute, must be during the 
voyage, and before it is ended. Jb. 

13. (Where voyage is ended.) The voyage is ended, when the ship has 
arrived at her proper port of destination, and is moored in safety in 
the accustomed place, although her cargo is not unlivered. Ib. 

14. (Obligation to remain in the ship.) Officers and seamen are bound 
to remain by the ship, and unliver the cargo. If they do not, they 
are liable for damages and a compensation to the owner. Jb. 

15. (Forfeiture against second mate.) A forfeiture of two months’ pay 
deducted for absence of a second mate without leave, during unliv- 
ery of the ship, under the circumstances. 1b. 

16. (Endeavor to commit a revolt.) In an indictment, founded on the 
Crimes Act of 1790, ch. 36, § 12, for an endeavor to commit a re- 
volt, and for confining the master of the ship on the high seas, it is 
not necessary to allege, that the master was at the time in the peace 
of the United States, or that he was an American citizen. United 
States v. Thompson, 1 Sumner, 168. 

17. (Cooper a seaman.) A cooper of the ship is a seaman within the 
provisions of the Act. Jb. 

18. (Jurisdiction.) The jurisdiction to try the offence attaches under 
the &th section of the Act of 1790, ch. 36, to the district into which 
the offender is first brought, or in which he is apprehended, in the 
alternative. So that the trial may be in either district. Jb. 

19. (Endeavor to commit a revolt.) An endeavor to commit a revolt 
may be complete, as an offence within the Act, by stirring up, or 
encouraging, or combining with any others of the crew to produce 
a disobedience to any one lawful order of the master or officers. Jb. 

20. (The Same.) A confinement of the master may be complete with- 
in the Act, by any moral, as well as by a physical restraint of the 
master, which prevents his free movements and command of the 
ship. But it must in either case be an illegal restraint; for it is not 
an offence for the seamen to confine the master for a justifiable 
cause, or in justifiable self-defence. 1b. 

21, (Certainty in allegations by way of defence.) Ina suit for wages, 
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or for a share in a whaling voyage, if the defence sets up miscon- 
duct, there must be a special allegation of the facts, with due cer- 
tainty of time, place, and other circumstances ; otherwise the Court 
will reject it. Loose allegations of general misconduct are insuffi- 
cient. Macomber v. Thompson, 1 Sumner, 384. 

22. (Damages for misconduct of a seaman.) Damages can be recovered 
for the misconduct of a seaman, only when they are the direct and 
immediate result of his acts or omissions, not when they are remote 
and contingent; Causa proxima non remota spectatur. Ib. 

SLANDER. 

1. (Justification.) In an action of slander, for charging plaintiff with 
perjury in a certain suit, if the defendant justify, stating that at the 
trial of the suit, the plaintiff swore “that a hog had not a certain 
mark ;” proof that the plaintiff had sworn, “if there was a certain 
mark upon the hog he did not see it,” will not support the plea. 
Wilson v. Nations, 5 Yerger, 211. 

2. (Justification.) The plea of justification, if untrue, is an aggrava- 
tion in slander, and evidences continued malice. Ib. 

SLAVES. 

1, (Military services by.) The owner of a slave is entitled to a land 
warrant issued to the slave for military services rendered by him. 
University and others vy. Cambreleng, 6 Yerger, 79. 

2. (Deed emancipating.) A deed or will emancipating slaves is not 
void by the laws of this State ; but the right communicated to the 
slave is imperfect, until the State assents to the contract or devise. 
Fisher’s slaves vy. Dabbs, 6 Yerger, 119. 

3. (Construction of devise.) A.,a citizen of Maryland, in the year 
1800, made his last will and testament in which is the following 
clause : “ And further, my will is, that all the negroes I have here- 
inbefore given to my children, which are under the age of twenty- 
five, and also all the young negroes which I may have in possession 
at the time of my decease, shall have their freedom, when they re- 
spectively arrive at the age of 25: Held, that the children of the 
female slaves, who by this provision were entitled to be free at 
twenty-five, were free also, although born before their mother was 
twenty-five years old. Harris vy. Clarissa, 6 Yerger, 227, 

SURVEYOR. 

(Award by deputy serveyor and assistants.) When the deputy serveyor 
and two arbitrators had made an award, Held, that the principal 
surveyor might disregard the decision, the same being contrary to 
law, and make a division of the land. Frazier’s lessee y. Evans, 6 
Yerger, 452. 

TAX SALF. 

(Record of.) In a sale of land for taxes, the record should show that 
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the land lay in the county where the tax was imposed. Conrad v. 
Darden, 4 Yerger, 307. 

TENANT IN COMMON. 

From the nature of the estate, a tenant in common of land, in the en- 
joyment of his legal rights, must necessarily be in possession of the 
whole. Knor & al. v. Silloway, 1 Fairfield, 201. 

TENDER. 


1. (Of bank bills.) If a debtor tender bank bills instead of gold or 
silver, and the creditor does not object to the tender on that account, 
but refuse to receive them because not the amount due, the tender 
will be good if it was for the amount actually due. Ball v. Stanley, 
5 Yerger, 199. 

2. (Of money for property pledged.) Upon a tender of the money for 
which the property is pledged being made by the debtor and refus- 
ed by the creditor, the debtor may maintain trover against the cred- 
itor for the property, and is entitled to damages for the full value of 
the property pledged, without any abatement for the amount for 
which the property was pledged. The creditor must resort to his 
action to recover the money. Ib. 


3. (Of specific articles.) A plea of tendor of specific articles is not a 
dilatory plea, but a plea to the merits of the action, and may be filed 
after a judgment on a writ of inquiry is set aside, and leave given 
to amend by pleading to the merits of the action. Tiernan vy. Na- 
pier, 5 Yerger, 410. 

4, (Plea of readiness to deliver specific articles.) Where a plea states 
that the defendant was ready at the day specified, and is yet ready 
to deliver specific articles, according to his contract, the defendant 
is not compelled to prove that he was ready after the day specified ; 
it devolves upon the plaintiff to falsify it if he can, by replying and 
proving a subsequent demand and refusal. Jb. 

5. (The Same.) A plea by the defendant that he was ready on the day 
and at the place appointed by the contract, or by the notice, to de- 
liver specific articles according to the contract, must allege, that the 
defendant was at the place to the last moment, or uttermost conven- 
ient time of the day appointed, ready to deliver the articles, or it 
will be insufficient. Jb. 


6. (The Same.) Where, in a contract for the delivery of specific arti- 
cles, no day is fixed upon for their delivery, but by the terms of the 
contract it is the duty of the defendant to notify the plaintiff when 
he would be ready to deliver, a plea by the defendant that he gave 
notice of the day, and was ready upon that day to deliver, must 
show the time when the notice was given, and the interval between 
it and the day appointed for the delivery, and that the intermediate 
time was sufficient for the plaintiff to prepare for going to the place 
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appointed, to receive them and convey them away, or it will be de- 
fective. Ib. 

TOWN. 

(Power of mayor and aldermen.) Under a charter of incorporation, 
which authorizes the mayor and aldermen “to do all things neces- 
sary to be done by corporations,” they have the right to dispose of 
the public property of the corporation as they may think proper for 
the prosperity of the town, and apply it to a different use from that 
originally contemplated when the town was laid off. Mayor and 
Aldermen of Memphis v. Wright, 6 Yerger, 497. 

TRESPASS. 

1. (Justification as Agent of State.) In trespass quare clausum fregit 
for locating a road through the plaintiff’s grounds, the defendant 
justified as Agent of the State, and under the authority of a legis- 
lative resolve ; but it appearing that the resolve directing the location 
of the road, made no provision for a “just compensation” to the 
owner of the property, agreeably to the provisions of the Constitu- 
tion, the justification was held to be insufficient. Comins v. Brad- 
bury, 1 Fairfield, 447. 

2. (Compensation.) Compensation in such case should be made when 
the property istaken. Jb. 

TROVER. 

(For a mill.) A. being the owner of a mill privilege, bargained by 
parol to sell it to B. and C. who then went on by permission of A. 
and built a mill thereon. Soon afterwards, a creditor of B. and C. 
in a suit against them, attached the mill as their personal property, 
and caused the same to be sold on execution, D. being the purcha- 
ser, and A. being present at the sale and stating that he did not 
claim it. About three years after this, the mill in the mean time 
having been in the possession of A. was sold by him, with the priv- 
ilege, for a valuable consideration to E. conveying it by deed of 
warranty, E. having no notice of the claim of B. & C. or D. the 
purchaser under them. Held, that under these circumstances, the 
mill never was a part of the freehold , but was the personal proper- 
ty, first of B. and C. and then of D.; and that the latter might 
maintain trover for the mill against E. on his conversion of it. Rus- 
sel v. Richards & al. 1 Fairfield, 429. 

TRUSTS. 

1, (Resulting trusts.) Rules as to the creation of resulting trusts. 
Horie v. Carr, 1 Sumner, 173. 

2. Resulting trusts.) Semble, that the exception in the Statute of Frauds 
in England and Massachusetts, as to resulting trusts, is merely af- 
firmative of the general law, and does not create a saving of result- 
ing trusts, which would otherwise have been cut off, unless in writ- 
ing. Accordingly, in Rhode Island, where the Statute of Frauds 
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contains no such exception, resulting trusts are on the same footing 
as in England and Massachusetts. 1b. 

3. (Tenant by curtesy.) In Maine, a husband is entitled to hold a trust 
estate of his wife, as tenant by the curtesy. Robinson vy. Codman, 
1 Sumner, 128. 

4. (Merger.) Where the legal estate and the trust estate are co-exten- 
sive, (as in fee,) and both become vested in the same person, there 
is a merger of the trust estate in the legal estate. Jb. 121. 


USURY. 


(Compound Interest.) The taking of compound interest is not usury. 
Otis v. Lindsey, 1 Fairfield, 315. 

VARIANCE. 

1. (Lease.) A declaration charging, that J. and B. made a lease to N. 
is not supported by proof, that W. and B. made the lease, and that 
J. and W. were partners, unless there be an averment that J. and 
W. were partners, and as such, made the lease, or that J. made it in 
the name and on behalf of the partnership. Wilson v. Smith T7'. 
5 Yerger, 380. 

2. (Contract to pay rent.) If a declaration set forth a contract to pay 
rent, without stating a condition, and the evidence shows that the 
contract was to pay upon condition the plaintiff had title, it is a fa- 
tal variance. 1b. 

VENDOR AND VENDEE. 

(Preference of creditors.) When the vendor assigns the notes given 
for the purchase of land, creditors who obtain a mortgage upon the 
land in the meantime, will be preferred, although the vendor may 
be compelled to pay the notes upon his endorsement, Gann v. Ches- 
ter and Blair, 5 Yerger, 205. 

VERDICT. 

1. (The jury “ do find for the plaintif’.”) The verdict of a jury in these 
words, “do find for the plaintiff,” is no response to an issue ; but if 
there be no sufficient issue in the record, and judgment is given on 
the finding for the plaintiff, it will not be disturbed. Young v. Por- 
ter, 5 Yerger, 98. 

2. (Defect cured by.) Where a fact must necessarily have been proved 
at the trial to justify the verdict, and the declaration omits to state 
it, the defect is cured by the verdict, if the general terms of the de- 
claration are otherwise sufficient to comprehend the proof. Dobson 
v. Campbell, 1 Sumner, 319. 

WASTE. 

1. (By dowress.) If a dowress cut down timber on one lot of the 
dower estate, to make fences upon another lot of the dower estate, 
it will not be waste, although the reversion in the two lots may be 
in different persons. She is not bound to notice any division which 
VOL. XV.—NO. XXIX. 20 
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may have been made of the reversionary interest among the heirs, 
Owen v. Hyde, 6 Yerger, 334. 

2. (The Same.) A dowress takes the dower estate, with the rights 
and liabilities attached to that, as a whole, and although she may 
destroy all the timber on one of the lots included in her dower, yet, 
if the whole dower estate was not injured thereby, it will not be 
waste. Ib 

3. (The Same.) If the dowress leave suffieient timber for the per- 
manent use of the dower estate, it will not be waste. Jb. 

WAY. 

1. (Who is entitled to the fee of.) Where the legislature by a special 
act authorizes a street or highway to be laid outand bars any action 
for possession or damages after the laying out, and provides for the 
damages in a special manner, the owner is still entitled to the fee, 
subject to the easement. United States vy. Harris, 1 Sumner, 21. 

2. (The Same.) The laying out of a highway at the Common Law 
and under the highway acts of Massachusetts does not deprive the 
owner of the fee, but only subjects it to the easement. Jb. 

WILL. 

1. (Construction of Statute of Tennessee.) The words “ if to be found” 
used in the act of 1789, ch. 23, sec. 1, when speaking of witnesses 
to a will which is contested, mean, if to be found by the officer in 
whose hands the process is placed; and the return of the officer, 
that the witness cannot be found, is evidence of that fact. M’Do- 
nald vy. M’ Donald, 5 Yerger, 307. 

2. (Proof of.) Where a paper was offered for probate as the last will 
and testament of a man deceased, without any subscribing witnesses 
thereto, but it was proved by one witness that he drew the paper at 
the request of the deceased, that the deceased signed it by making 
his mark, being too weak to write his name, and that he was of 
sound mind and memory ; and by another witness that he had heard 
the deceased say he intended to dispose of his property in the man- 
ner in which it was disposed of by the paper produced: Held, that 
this was not sufficient proof under an issue of devisavit vel non to 
establish the paper as the last will and testament of the deceased, 
either as to realty or personalty. Suggett v. Kitchel, 6 Yerger, 425. 

WITNESS. 

(Witness who is a partner not protected.) A witness cannot object to 
giving evidence because he will be compelled to disclose facts show- 
ing that he was a partner in the transaction, which gave cause of 
action, and that he is equally liable with the defendant to the plain- 
tiff. Zollicoffer v. Turney, 6 Yerger, 297. 








NOTICES OF NEW BOOKS. 





The Practice in the Courts of Law and Equity in Virginia, by Con- 
way Rosinson. Vol. 11. Containing Practice in Suits in Equity. 
Richmond, 1835. 8vo. 


Mr. Robinson's former volume relating to the Practice in Virginia, 
which the reader will find noticed in former numbers of the American 
Jurist, (Vol. IX. pp. 232, 474,) has met with great and deserved suc- 
cess, and has added not a little to the high professional reputation of 
its author. Mr. Robinson, though still a young man, has already ta- 
ken his place among the very foremost of the bar of his native State, 
and has laid the foundations of an extensive fame and usefulness. 
We have understood that his first volume has been found an indis- 
pensable manual for the Virginia lawyer, besides being very consider- 
ably usefu] to the profession of other States. The present volume 
completes his view of the subject, and, therefore, at the same time 
that it presents by itself matters of much interest, cannot fail to give 
new value to its early brother—the two forming together a full Trea- 
tise on the Practice in the Courts of Law and Equity in Virginia. 

Mr. Robinson says in his Preface, “ My former Volume upon the 
Practice in Virginia in the courts of law had not long been published 
before it became manifest to me that a continuation of the work would 
be acceptable in this State both to the bench and bar. Satisfied of 
this, I determined, wheu other engagements would permit, to under- 
take the treatise which I had intimated was in contemplation by me 
upon the practice in suits in Equity.” The subject considered, is im- 
portant, and interesting, on aceount of the frequent resort which is 
now had in our country to the powers of Courts of Equity; and al- 
though the chief value of the present volume, as a book of Practice, 
will necessarily be confined to the State of Virginia for which it is 
specially adapted, yet we have no hesitation in saying that it will be 
found a highly useful manual by the practitioners in other States of 
the Union. The general resemblance, marked by occasional differen- 
ces, which prevail throughout the jurisprudence of the various States, 
are badges of one sisterhood; and any work pertaining to the laws 
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of one State, ably and skilfully executed, like the present, cannot fail 
in being useful throughout the whole country. 

The present volume is divided into twenty chapters, in which the 
branches of the subject are discussed in the following order. The 
Jirst chapter embraces a copious view of the important topic of Equit- 
able Jurisdiction, arranged under its three subdivisions of concurrent, 
ancillary and exclusive. Under the head of exclusive Jurisdiction, is 
comprehended one title, which must, of course, be peculiar to slave- 
holding States, to wit: Suits for freedom by slaves. From the state- 
ment of the Jaw by the author under this title, it appears that it has 
been very lately decided in Virginia, that Equity cannot enforce an 
agreement between master and slave; and also that a person held in 
slavery, no matter how long, and unjustly, cannot recover damages in 
the form of profits or otherwise, for his illegal detention in slavery. 
Suits of this latter kind, it is stated, have been very frequent in Vir- 
ginia for more than a century past, and though there have been nu- 
merous cases of recovery of freedom by persons illegally held in bon- 
dage, and in many of them the violation of freedom has been gross 
and palpable, and the public feeling strongly on their side, yet in not 
one single case have damages for the detention been given. 

The second chapter relates to the important subject of the Limitta- 
tion of Suits in Equity ; the third to Parties to suits in Equity. Chap- 
ters fourth and fifth contain a view of the matters which may be com- 
prised in one suit, and of the process by which suits in Equity are 
commenced. Pleadings in Equity form the subject of chapter sizth. 
The remaining chapters relate to Proceedings in Equity at the Rules, 
(chap. 7); Evidence in Suits in Equity, (chap. 8); Change of Parties 
by Death or Marriage, (chap. 9); Orders entered upon motion, (chap. 
10); Hearing of the Cause, (chap. 11); Order directing Issue and pro- 
ceedings under same, (chap. 12); Order of Account and proceedings un- 
der same, (chap. 13); Order for Sale of Property, and Proceedings un- 
der same, (chap. 14); Rehearing after interlocutory and before final de- 
cree, (chap. 15); Final Decree, (chap. 16); Taxing Costs, (chap. 17); 
Mode of compelling performance of decree, (chap. 18); Bill of Review, 
(chap. 19); Appeals, (chap. 20.) 

A very copious and faithful Index to both volumes is appended to 
the present. The extreme fulness and minuteness of this gives the 
whole work an additional value, inasmuch as it facilitates, in no ordi- 
nary degree, the use of it in the sudden emergencies of business, and 
the practice of the courts. 








1836. ] Rawle’s Address. 233 


An Address delivered before the Law Academy of Philadelphia on the 
6th of May, 1835. By Wriiam Rawze, Jr., Esq. One of the 
Vice Provosts of the Academy. Philadelphia, 1835. pp. 19. 


This is a neat and agreeable discourse, presenting views calculated 
to have a salutary influence on students of law. It is written with 
correctness of language, and contains a current of clear and inter- 
esting thought. The main object of Mr. Rawle is to recommend to 
his hearers the cultivation of eloquence. The situation and duties 
of the American lawyer are thus sketched :— 


“The school in which a youth such as I have described enrolls 
himself, is a lawyer’s office, where alone he can expect to pursue 
those studies, to form those habits, and to find those opportunities, 
which are to lead him to the objects for which he hopes. It is 
a school admirably fitted not only to instil into his mind that learning 
which immediately belongs to his profession, but to imbue it with 
those principles, and to fill it with that knowledge which will enable 
him, at a future period, to wield and to work, the most powerful en- 
gine in a republican country. Unrestrained to any branch of study, 
by being destined to make that branch of the profession to which it 
appertains his future pursuit, the whole volume of legal science is 
laid open to him, and he must read it, because in the exercise of pro- 
fessional duty, he will be called upon to apply almost all its precepts. 
The common law in all its modifications, the principles and practice 
of courts of equity, the civil and the ecclesiastical law, should be as 
familiar to him as “ household words,” for they all enter into the prac- 
tice of the American lawyer. Connected with these, a deep and ac- 
curate knowledge of history, particularly of that of Great Britain, 
some acquaintance with the usetul and even the elegant arts and sci- 
ences, familiarity with polite literature, and more than all, profound 
and frequent study of that sacred volume, from which are drawn not 
only the purest precepts of morals, and the divine duties of religion, 
but the richest and most abundant supplies of thought and language, 
are necessary to enable him successfully to perform the varied duties 
of his calling. All these objects may and ought to be pursued, in 
connexion with his legal studies, during the probationary term of the 
student. With a mind thus prepared by previous discipline, he comes 
to the Bar, and mingles in those contests, which call forth bis strength 
and exercise his powers. Obliged to embrace every variety of pro- 
fessional employment, every variety of professional talent is called 
into action. This diversity of objects to which the mind is applied, 
if it prevents that perfection which is attained by the pursuit of a few, 
tends to enlarge and improve the general intellect, and is particular- 
ly propitious to the cultivation of eloquence, the most valuable talent 
the American lawyer can possess. 


He who overcomes the intricacies 
*20 
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of the science, stores his mind with juridical learning, and makes 
himself familiar with its practical application, but neglects that art 
by which the heart is moved and the understanding convinced, may 
claim the merit of a sound lawyer, and may in time reap the rewards 
of a successful practitioner, but he cannot hope either for individual 
distinction, or to sustain the exalted character of his profession. He 
must be “ content to dwell in decencies forever.” To carry with him 
public feeling and public opinion, upon which alone reputation and 
success are built, and to rise to that eminence to which he ought to 
aspire, he must not only possess the treasures of his profession, but 
be capable of displaying them to advantage. He must “ make his 
light shine before men.” The value of the diamond is unknown 
and unappreciated, until it is unburied and made to sparkle to the 
eye. Depth of learning, soundness of judgment and skill in the man- 
agement of business, will secure the confidence of those who are 
benefited by these valuable qualities, and gradually enlarge the sphere 
of professional action; but if they be enforced by the persuasive and 
controlling powers of eloquence, full effect is given to what might 
lose part of their value, from not being properly brought into notice. 
Nor does the Jawyer depend upon the favorable cpinion of his imme- 
diate clients, or of those in whose circle they move, alone for ad- 
vancement. He is before the public, who will judge of him by the 
manner in which he exhibits himself to them. Few have the oppor- 
tunity or the capacity, to appreciate those powers, however great, 
which are exercised in the shade of the office, or shown, even in the 
skilful conduct of a cause in court, but all within the range ef the 
speaker’s voice may be enlightened by his arguments, touched by his 
pathos, delighted by his imagination, captivated by his graces, and 
carried along by the torrent of his eloquence. Such powers invaria- 
bly command success, The importance then of cultivating this ir- 
resistible talent, cannot be too strongly impressed on the mind of the 
student.” 

The possibility of the union of profound learning with brilliant el- 
oquence is thus touched upon :— 

“It has been too often supposed, that the character of a profound 
lawyer is inconsistent with that of an accomplished and brilliant 
speaker. The suggestion is a slander not only upon the profession, 
but upon the human mind. The most stately and magnificent edi- 
fices are erected upon the broadest and most solid foundations, and 
the most abundant and fertilizing streams are poured out of the deep- 
est reservoirs. How can the plant which springs from a meagre and 
arid soil, produce fruit either beautiful to the eye or pleasant to the 
taste? Professional erudition is one of the parents of professional 
eloquence, and he cannot be said to be truly master of his art, who 
does not possess both. Such a combination, it is true is rare, and can 
only be the resuit of great natural gifts, cultivated and improved by 
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close study and unwearied effort. But that such a happy combina- 
tion may exist, there are too many examples to be denied. A single 
one is sufficient to illustrate the truth of the position, PinckNEeY 
was as deeply skilled in all the varieties of legal learning, even in its 
most technical branches, as he was rich and elegant in language, ex- 
uberant and splendid in imagination, and fervid and imposing in de- 
livery. It may be long before our halls shall again re-echo to elo- 
quence like his ; but the example of his labors and his success, may 
stimulate others to follow his footsteps, and to emulate his fame. In 
the Supreme Court of the United States, even the wisdom of that au- 
gust tribunal was enlightened and instructed by the depth of his re- 
search, the clearness and logical precision of his arguments and the 
force of his reasoning ; while the torrent of splendid and impassion- 
ed language which he poured forth, glittering with beautiful imagery 
and shining with the happiest illustrations, astonished and delighted 
all who heard him. His star has set, but the effulgence of his mem- 
ory remains, the valued inheritance of the profession to which he be- 
longed.” 


Reports of Cases argued and determined in the Supreme Judicial Court 
of the State of Maine. By Joun Fairriexp, Counsellor at Law. 
Vol. I. Hallowell. 8vo. 


Every lawyer is acquainted with the ability and accuracy with 
which Mr. Greenleaf, for a long period, discharged the duties of Re- 
porter of the State of Maine. The neatness and exactness of his ab- 
stracts—marginal notes they were once ;—the clearness and succinct- 
ness of his statements of facts, containing every thing that was neces- 
sary, and nothing more, to evolve the points of law considered at the 
bar and on the bench ;—the intelligent and methodical report of the 
arguments, exhibiting distinctly the grounds taken by counsel ;—and 
the comprehensive verbal and analytical Indexes appended to all his 
volumes, have placed him among the foremost of the large feliow- 
ship of reporters, from Moses, who, according to Lord Coke, was the 
earliest, as he is certainly the greatest on the list, down to the motley 
throng of the latest days. Why Mr. Greenleaf was driven from the 
office which he had so long and so usefully filled, we have never 
fully ascertained. Intimations we have met, that party spirit intrud- 
ed its Gorgon head into the councils of the State he had so much 
benefited and honored, by the laborious discharge of the duties of 
an unambitious office, and applied to him its baneful ostracism. 
Some there were, we have reason to suppose, who, from a certain 
restlessness of disposition, desired a change, merely for the sake of 
change. Others, perhaps, differed from Mr. Greenleaf on political 
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grounds. And here we ask expressly to be understood as intending 
to disparage neither of the political parties, but, confining ourselves 
within the strict limits of our duty as journalists of the law, to repro- 
bate, in general terms, that party spirit, no matter in what political 
denomination it manifests itself, which would exclude a man like 
Mr. Greenleaf from an office like that which he filled merely for a 
difference in the shade of political opinions,—a party spirit only com- 
parable in its absurdity to that custom which, at a distant period and 
among a bigoted people, made the length and cut of the beard, the 
standard of promotion to honor and office. 

Mr. Fairfield, the title-page of whose first volume is placed at the 
head of this article, was selected as Mr. Greenleaf’s successor. This 
relationship cannot fail to force a comparison between the two upon 
the mind of every reader, if comparison that can be called, where 
the points are, not of resemblance, but of difference. The marginal 
notes of Mr. Greenleaf, were neat and exact, and expressed distinct- 
ly the points decided ;' those of Mr. Fairfield are crude, and inele- 
gant, besides being often vague and deficient in perspicuity. The 
Statements of facts by Mr. Greenleaf were remarkable for their com- 
pression, and withal sufficient fullness; those of Mr. Fairfield are 
lengthy and prolix. ‘The arguments were given by Mr. Greenleaf in 
a style that united brevity with accuracy of expression, and fidelity to 
the views of counsel; those of Mr. Fairfield have the appearance of 
hurried notes taken down in court and never written out, or rounded 
into perfect sentences. Mr. Greenleaf’s Indexes are remarkable for 
the union of the verbal and analytical arrangement, which facilitates 
very much the search of the inquirer; while the Index to the pres- 
ent volume seems little more than a jumble of the marginal notes of 
the cases, purporting to be classed according to the order of the al- 
phabet. If we might pursue this comparison further, we should add, 
what is by no means unimportant, that the cases cited by the coun- 
sel and the court are given by Mr. Greenleaf with almost unfailing 
accuracy; but by Mr. Fairfield with most unaccountable blunders. 
Such are the points of difference—not of resemblance we repeat 
again—which press before us too conspicuously to be blinked out of 
Sight, and which we have set down “ without favor or affection” in 
the honest discharge of our duty. The ardent abolitionist, as he floats 
on the breast of the beautiful Ohio, and now looks upon the territo- 
ry on one side cultivated by the labor of slaves, and now upon that 





1In Karanagh v. Saunders, (8 Green|. 422,) Parris J. commented on and 
explained the marginal note of Holmes v. Chadbourne, (4 Greenl. 10.) 
This is the only instance, within our knowledge, in which a marginal 
note by Mr. Greenleaf has been criticised ; and we are not entirely satis- 
fied that the criticism was rightly applied even in this case. 
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on the other, yielding its increase to the vigorous exertions of free- 
men, does not behold, or imagine that he beholds, a wider difference 
between these two, parted from each other by a single stream, than 
will strike the “ mind’s eye,” as it rests with alternate attention, on the 
labors of these two reporters. 

It would be difficult, from the very nature of the case, to illustrate 
the opinion expressed of Mr. Fairfield’s Reports by actual quotations. 
The marginal notes will be found in our Digest of Cases for this 
number, where they will, probably, be consulted by the reader. We 
do not remember meeting any particular marginal note, which did 
not express accurately the point decided, though we do not undertake 
to say that such do not exist. The defvct observable, which is a 
general crudeness and inelegance, is not peculiar to one or two only, 
but seems to characterize all. But, however, for the “ foil” present- 
ed by those of Mr. Greenleaf, this defect might, perhaps, pass unob- 
served. The prolix statements of facts, the unfinished sketches of 
the arguments and the defective index will sufficiently appear upon 
examination. Instances may be easily quoted, showing the haste, 
not to say negligence, with which the sketches of the arguments were 
prepared, and also the slight attention paid to the correct citation of 
the cases. What reporter, for instance, has ever before been content 
with so slovenly a note as the following ?—* The case of Maylor v. 
Naylor, Wheaton in opposition to the principle of 
Brown vy. Gilman, is now abandoned as unsound law.” (p. 84.) The 
inference suggested by this is either that Mr. Fairfield did not have 
access to Wheaton’s Reports of the cases determined by the Supreme 
Court of the United States, beaming with the luminous judgments of 
Marshall and Story, or that he was too remiss to make the proper 
reference to them in order to verify the case. It is not a little singu- 
lar that no case of that above named is, after all, to be found in Whea- 
ton’s Reports. Similar instances of negligence with the above may 
be found on pages 339 and 384. From the examination which we 
have made, we are inclined to believe that mistakes in the names of 
cases and in the volumes and pages of Reporters are not unfrequent. 
The profession, we think, will bear us out most cordially, in any lan- 
guage which we might apply to such negligence. 

We have placed Mr. Fairfield’s volume in contrast with those of 
Mr. Greenleaf, because the relation which he sustains as his success- 
or, forced the comparison upon us. The present volume, if it had 
appeared without the influences of this relation, would not have at- 
tracted any particular attention. The eye of criticism would have 
looked indulgently upon its faults, or, perhaps, would have failed to 
notice them. But the real case does not admit of such a course. 
Mr. Fairfield has made his first appearance | efore the profession in 
his present character, while the general expression of satisfaction and 
applause which cheered his predecessor, “as when the well-graced 
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actor leaves the stage,” had not yet subsided ; and he should not feel 
disappointed if he is unable at once to change the already engaged 
attention. In another volume, which he proposes to publish, (we 
trust he will not swell the cases he has on hand to two) he will have 
an opportunity to present his claims in a stronger light. In the mean 
time the political wreath will not be wanting, should the oaken chap- 
let of the law be postponed ; for Mr. Fairfield has already been chos- 
en a Representative in Congress, and has entered upon the perform- 
ance of the honorable duties of that station. 

The office of Reporter, made vacant by the election of Mr. Fairfield 
to Congress, was conferred upon George Washington Pierce, Esq., a 
gentleman of uncommon ardor and ability in his profession, and who, 
we believe, would have honorably sustained the character imparted to 
the Reports of Maine, by Mr. Greenleaf’s labors ; but this gentleman 
was cut off by an untimely disease the very day on which he was to 
enter upon the duties of his office. His place has been now supplied 
by John Shepley, Esq. 

There are now upwards of fifteen volumes of Reports, published 
annually in the United States, besides as many more published annu- 
ally in England. This alarming fact is an all-sufficient reason for re- 
quiring of Reporters the greatest care in the preparation of their vol- 
umes, and also the application, to as great a degree as is convenient, 
of the condensing process, to the end that the labors of the profession 
may, in some slight measure, be relieved, and that, though we have 
eart-loads of volumes, there shall be no ground of complaint beyond 
their number and quantity. Every Reporter, who expects the favor- 
able judgment of the profession, must not simply furnish a given quan- 
tity of pages, or a certain number of cases, but must show care of the 
highest order, and a faithful use of his materials. To this course he 
should be held strictly by the profession, and by the courts of criti- 
cism, as the petitioner in Chancery who asks for equity is compelled to 
do equity. 


A Digest of the Law of Evidence in Criminal Cases. By Henry Ros- 
cor, Esq. of the Inner Temple. Barrister at Law. London. 1835. 


This is a very valuable work, and will form a proper companion to 
that already published by Mr. Roscoe on the general subject of Evi- 
dence. It will be seen, by the title-page, that it is not called a treatise 
on the Law of Evidence in Criminal Cases, but simply a Digest. The 
author has entered very little into a discussion of principles of law or 
the reasons on which decisions have been founded ; but has generally 
been content with a concise statement of what the law is, simply re- 
ferring to the authorities in its support. To have done more, would 
have been stepping beyond the line of his proposed work, His ob- 
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ject has been to furnish a manual for the practitioner, which he may 
use in the emergencies of business in general, and particularly of the 
Circuit. And we think, in the execution of this design, he has ad- 
«mirably succeeded. The subject is arranged in a natural and scien- 
tific order; so that the proper cases can be found in “their proper 
places ”—a description which we think as applicable to a good man- 
ual of practice, as the far-famed definition of Swift to a good style. 

The first division of the book relates to the general rules of Evi- 
dence. These, it is said, are the same in criminal and in civil pro- 
ceedings. It was, however, proper that the view of Evidence, in par- 
ticular prosecutions, which forms the larger portion of the work, should 
be preceded by a statement of these general rules, which apply equally 
to all prosecutions. The subject of primary and secondary evidence, 
is very well considered. The difficult head of presumptions is not 
entirely free from that indistinctness which prevails among all the 
writers of the common law who have treated of it. Other titles, 
which compose this preliminary part, relate to hearsay; confessions; 
examinations ; depositions; proof of negative averments ; the confine- 
ment of evidence to the issue—a very useful and instructive head ; 
the proof of the substance of the issue; witnesses, their attendance, 
remuneration and protection; documentary evidence ; aiders, acces- 
saries, &c.; practice at criminal trials; and lastly tothe venue. This 
preliminary part of the present work resembles very much in its de- 
sign and also in its execution, the first division of Mr. Roscoe’s former 
work on evidence. Many of the same titles are considered ; yet they 
appear to be entirely re-written. 

Mr. Roscoe next considers the evidence in relation to particular 
prosecutions, arranging the heads alphabetically thus: Abortion, Ab- 
duction, Affray, Arson, Assault, Bankrupt, concealing effects, &c., Bar- 
ratry, Bigamy, Bribery, Bridges, Burglary, Cattle, Challenge to fight, 
Cheating, Child-stealing, Child, concealing birth of, Coining, Com. 
pounding offences, Conspiracy, Dead bodies, Deer, Offences relating 
to Dwelling-Houses, Embezzlement, Escape, False Persuasion, False 
Pretences, Fish, Forestalling, &c., Forcible Entry and detainer, For- 
gery, Furious Driving, Game, Gaming, Highways, Homicide, Kidnap- 
ping, Larceny, Libel, Maintenance, Malicious Injuries, Manslaughter, 
Murder, Nuisance, Unlawful Oaths, Offices, Perjury, Piracy, Post-Of- 
fice, Prison-bench, Rape, Receiving stolen goods, Rescue, Riots, Routs 
and Unlawful Assemblies, Robbery, Sacrilege, Shop-breaking, Smug- 
gling and other offences connected with the customs, Sodomy, Spring- 
guns, Threats, Returning from Transportion. The law of evidence 
applicable to each of the foregoing matters is clearly stated ; and the 
cases down to the latest reports collected. Under the head of Biga- 
my, and in regard to the proof of marriages abroad, Mr. Justice Story’s 
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Commentaries on the Conflict of Laws, are cited repeatedly ; and al- 
so the case of Greenwood v. Curtis, (6 Mass. Rep. 378.) 

In addition to the above, another and the last division of the book, 
relates to certain general matters of defence, the evidence with regard 
to which, is considered under the three following heads; Infancy, 
Insanity, and Coercion by Husbands. The law relating to Insanity is 
here stated more to our satisfaction than in any other common law 
work with which we are acquainted. The direction of Mansfield C. 
J. to the jury in Bellingham’s Case, is very properly questioned as be- 
ing not altogether in accordance with the correct rules on the subject 
of a prisoner’s insanity, and as not making a sufficient allowance for 
the incapacity of judging between right and wrong upon the very mat- 
ter in question, as in all cases of monomania. 

We have no doubt that the present work will be found extensively 
useful in our country. It has already been reprinted at Philadelphia 
with notes and references to American cases; though we have not 
yet seen the edition. 


The Science of Legal Judgment ; a treatise designed to show the materials 
whereof and the process by which the Courts of Westminster-Hall con- 
struct their judgments, and adapted to practical and general use in the 
discussion and determination of questions of law. By James Ram, 
of the Inner Temple. Barrister at Law. (From the London Edi- 
tion, republished in Littel’s Law Library, vol. 9.) 


This is a learned and curious book, the object and purpose of which 
are explained in the title-page. Mr. Ram remarks, in his Introductory 
chapter, “ To judges, (it is advanced with respect) this knowledge is 
important, because it is a guide, which it is their duty to take, in form- 
ing the judgments which they give; to counsel the same knowledge 
is important, because on questions of law, this knowledge is the only 
foundation on which they are able to advise in chambers, or to sustain 
in Court, the cause of their client; to attorneys and solicitors, the 
same knowledge is important, because it is to them that persons who 
seek legal advice, first apply for it; often it is the only advise taken or 
needed ; and on questions of law, this advice must be founded on the 
knowledge mentioned.” 

Mr. Ram treats very fully of the various materials out of which the 
judgments of Courts are constructed, and of the principal sources and 
fountains of English law, and their several degrees of authority. The 
weight to be given to cases, rules and dicta, whether judicial or extra- 
judicial, is examined and settled, and how far Courts of Law and 
Equity are bound by each other’s decisions, The arguments from 
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convenience, public policy, and analogy, are considered, and instances 
are given of decisions which were governed by them. The Law of 
Merchants, the Civil and Canon Law, and the Law of Nations, are 
treated of as furnishing sources of English Law. Two of the most 
interesting chapters are devoted to an examination of text-books, and 
legal treatises, and of reports, in point of relative authority and value, 
in which he goes over somewhat the same ground as two writers in 
our Journal, (Nos. XVI. and XXIV.) The general subject of prece- 
dents, and their force, is treated of under the following heads: of ad- 
herence to one decision, of adherence to two or more decisions; of 
departure from one decision ; of adherence to a fixed doctrine, of dis- 
cordant decisions or series of decisions, One chapter is devoted to a 
consideration of cases decided on particular circumstances, and ano- 
ther to new cases, Under the general head of “ estimating authori- 
ties,” he treats of the comparative value of certain authorities, of cir- 
cumstances which may increase the value of an authority, and of cir- 
cumstances which may lessen the value of an authority. The last 
chapter is on “ certain duties of a judge or Court,” and is divided into 
the following heads: of certain facts illustrative of difficulty ; of diffi- 
culty in interpreting instruments; of gaining information from an of- 
ficer of a Court; from civilians, and from merchants; of learning the 
whole truth of a case reported; of hearing arguments of counsel ; 
of obtaining the opinion of another judge or court; of avoiding bias; 
of postponing the delivery of judgment; of looking forward to the 
consequences of the judgment. 

Mr. Ram has executed his task with learning and ability. The ar- 
ray of authorities, precedents, and judicial dicta, is such as would 


seem to have required for its collection, nothing less than the “ viginti 
annorum lucubrationes,” of the old lawyers. Every nook and corner 
of the English law has been ransacked in the course of his diligent 
search fur materials, Nor are these materials tumbled together in 
that loose, unphilosophical or¢er which we so often are called upon 
to notice in the writers of modern English law books, and which 
makes a text-book to differ in degree, but not in kind from a digest of 
cases. We observe, on the contrary, that “lucidus ordo” which 
marks the mind of a philosophical jurist, and that symmetrical ar- 
rangement which shows that the writer has thought and digested as 
well as read. 

Few English law books have been recently published which will 
be so interesting to a continental Jurist, as this. It, as it were, lets 
him behind the scenes, and puts him into possession of a kind of 
knowledge not easily accessible before. 

VOL XV.—NO. XXIX. 21 








INTELLIGENCE. 


Legal Intelligence from England. Since our last number, the great 
seal has been taken out of the hands of the commission, to whom 
it had been entrusted, on the breaking up of Sir Robert Peel’s 
ministry, and Sir Christopher C. Pepys, late Master of the Rolls, has 
been made Lord Chancellor, and raised to the peerage with the title 
of Baron Cottenham. The vacancy at the Rolls has been filled by 
Mr. Bickersteth, a very learned lawyer and a reformer, not unfriendly, 
we believe, to the opinions of Jeremy Bentham. He has also been 
Taised to the peerage with the title of Baron Langdale. The lady of 
Sir John Campbell, the Attorney General, who has been passed by in 
the above promotions, has been raised to the peerage with the title of 
Baroness Evesham. The object of these arrangements is to ena!le the 
ministry to carry through parliament their project of separating the 
political and judicial functions of the Lord Chancellor. 

Lord Stowell (William Scott) the world-renowned Admiralty Judge, 
has recently died at the advanced age of 91. His brother, Lord El- 
don (John Scott) is aged 86. They were the sons of a collier at New- 
eastle. We hope to present some further sketch of the disiinguish- 
ed career of Lord Stowell. 

Samuel Comyn, the author, we presume, of the work on Con- 
tracts, died on the 28th Sept. last. The Legal Examiner says: “He 
was called to the bar in Michaelmas Term, 1800, and died in the en- 
joyment of a considerable practice behind the bar. His great expe- 
rience and indefatigable industry, compensated for his want of quick- 
ness and of brilliant acquirements. He lived long enough to witness 
the advancement of many of his juniors in the profession, but, we be- 
lieve, he never manifested any feelings of disappointment or jealousy. 
Indeed, we believe we are now recording the decease of a worthy 
and amiable man, who was much respected in the profession.” 

John Bell, the distinguished Equity lawyer and King’s Counsel, 
has lately died. The following notice of his character is taken from 
the London Courier. 

“The late Mr. Bell, besides being one of the most amiable of men 
n private life, held the highest rank in his profession for profound 
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learning and eminent acuteness. Mr. Bell was a Whig in politics 
but never courted or received any favor at the hands of his party, 
Though educated at Trinity College, Cambridge, and Senior Wrangler 
of his year, he retained throughout his whole professional career his 
native Cumberland dialect in all its unalloyed and broad provincialism. 
He labored also, from his infancy, under a distortion of one of his feet, 
which made walking a painful operation. Another singularity attach- 
ing to him was, the extraordinary illegibleness of his hand writing; 
so that though his opinions were more sought for than those of any 
man of his time, it frequently happened that his clients were obliged 
to resort to himself or his clerk to decypherthem. These peculiarities 
led to an anecdote which we shall here relate. George the Fourth, 
while Prince Regent, is related to have asked the Lord Chancellor 
(Eldon) who was considered at that time the greatest lawyer ?—to 
which the Chancellor is reported to have replied, * Please your Royal 
Highness, the greatest lawyer we have at this time isa gentleman who 
ean neither walk, speak, nor write”—good humoredly, and truly al- 
luding to the estimable subject of this brief notice. Mr. Bell is sup- 
posed to have acquired a princely fortune by his professional labors, 
which devolves upon a widow and only son.” 

We understand that the second number of the “Cabinet Library 
of Scarce and Celebrated Tracts,” a late English publication, contains 
a reprint of Mr. Justice Story’s Discourse on the Past History, Present 
State, and Future Prospects of the Law, which was originally pub- 
lished in the American Jurist. T'he Spectator says, it conveys a very 
high opinion of the author’s abilities both as a lawyer and a scholar, 
and presents an elegant and comprehensive view of the rise and pro- 
gress of the English Law. 

Lord Chief Justice Tinpat, in a late case before the English Court 
of Common Pleas, ( Huber v. Steiner, 2 Bing. N. C. 211) cites Mr. Jus- 
tice Story’; Commentaries on the Conflict of Laws, and speaks of them 
as “a work which it would be unjust to notice, without, at the same 
time, a tribute to the learning, acuteness and aceuracy of its author.” 


Law Lectures. We observe that at no less than three institutions 
in the metropolis, the Law Student may now derive the advantage of 
Public Lectures. Supposing that the learned Lecturers pursue a prac- 
tical course, we doubt not that the rising members of the Profession 
will be much benefited by their labors. It may be doubtful whether 
the mere elements of the law can be better taught in the lecture room 
than in the chambers of counsel, or by private study. We are not, 
however, for separating an acquisition of the principles of the law; 
from its practice ; but it is manifest, in the present day, that no large 
number of the legal profession will be induced to congregate, unless 
the matter laid before them can be practically applied. The impor- 
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tant changes made in the law by recent Acts of Parliament and Rules 
of Court—the new decisions which are from time to time pronounced 
in the several Courts of Law and Equity,—and the practice of Con- 
veyancing, which is not perfectly detailed in the Books ;—these are 
the subjects on which Lectures should mainly be delivered, and they 
are equally interesting to the active Practitioner and the Student or 
Articled Clerk. Be this as it may, we are glad to find that our young- 
er brethren have the means placed before them of facilitating, at least, 
the acquisition of legal knowledge, and enabling them, by due dili- 
gence, to become well skilled in their professional duties. 

We observe that Mr. Preston has commenced a course of Lectures 
at King’s College, in which,—as stated in his Introductory Lecture, 
he will explain the Maxims and Precepts of the English Law, and the 
legal expressions and phrases which require to be simplified, in order 
to be understood by the beginner: next the History of the Law, ex- 
amining the useful part of Bracton’s learned work, and showing the 
changes which have taken place in the law since his time: the Form 
and Language of some species of Assurance, &c. &c.; and the Rules 
of Law, and also the decisions by which the practice is governed. 

Mr. Lumley, the Law Professor at the University of London, has 
arranged his lectures into two classes: the first, on the Rights of Per- 
sons and of Personal Property ; and the second, on the Law of Real 
Property, and the modes of enforcing rights and redressing wrongs. 

At the Incorporated Law Society there are three Courses of Lec- 
tures.—On Conveyancing, by Mr. Wilde, who intends to give a prac- 
tical illustration of the Law relating to Mortgages, and the granting of 
Leases for Lives and Years, and to instruct the young solicitor in the 
duties which will be required of him when he enters upon the prac- 
tice of his profession, whether concerned for the mortgagor or mort- 
gagee, the lessor or the lessee. The points which it appears will be 
principally explained are:—The persons by and to whom mortgages 
may be made ; the property which may be the subject of a mortgage ; 
the form of the mortgage deed, and the powers and covenants which 
it ought to contain.—The persons by and to whom leases may be made ; 
the enabling and restraining statutes ; the form of the lease ; the reser- 
vation and apportionment of rent; the covenants and restrictions 
which should be contained in the lease; the relief which will be af- 
forded in equity ; and the circumstances under which an instrument, 
although bearing the form of an agreement, and expressly referring to 
a future lease, will be considered as operating as a present demise, and 
not as an executory contract. 

Mr. Jardine, the Common Law Lecturer, has selected for his sub- 
ject the Law of Evidence, which, we understand, will be comprehend- 
ed under the following general heads:—1. An illustration of the prin- 
ciples of judicial evidence in general: 2. The origin, history, and 
gradual development of the system of evidence adopted by the Eng- 
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lish law: 3. A detailed account of the most important practical rules 
prescribed by the Common and Statute Law upon the subject of Evi- 
dence, and a statement of the reasons and principles upon which they 
are founded. The lectures under the last head will treat fully of the 
competency and credibility of witnesses, and of the restrictions and 
limitations imposed with respect to the nature and quality of facts to 
be conveyed to a jury. 

The Equity Lectures will be delivered by Mr. E. J. Lloyd, who thus 
announces his plan: One or more preliminary lectures will be devoted 
to an explanation of the distinctions between natural equity and equit- 
able interpretations of the written law (common to all Courts of Jus- 
tice,) and that system of law which isadministered in Courts of Equity ; 
and to a brief exposition of the kinds and limits of the jurisdiction of 
those Courts, and especially of the Court of Chancery, under the fol- 
lowing heads :—lIst. In matters of exclusive jurisdiction ; as trusts, for- 
feited mortgages, &c. 2nd. In matters of concurrent jurisdiction, as, 
account, contract, fraud, &c.; originating either in the more perfect 
remedy afforded by Courts of Equity, or in the greater efficiency of 
their machinery for attaining the ends of justice. 3rd. In matters of 
aiministrative jurisdiction, in relation to infants and their estates, char- 
ities, &e. 4th. In matters of conservative jurisdiction, in the preser- 
vation of property by injunction, in the preservation of testimony by 
the examination of witnesses in ret perpetuam memoriam, &c. Sth. In 
simple discovery, in aid of other tribunals. The topies of the succeed- 
ing lectures will be selected from each of the first four heads of juris- 
diction, according to the foregoing classification,—1. Equitable rights 
of a married woman (under the head of Trusts.) wherein will be con- 
sidered, lier separate estate, her power of alienation, and right to a 
settlement; and the recognition (sub modo) of a state of separation 
between husband and wife, and deeds and contracts founded thereon. 
2. Account; and the issuing of the writ of ne exeat regno. 3. The 
protection of infants in regard to their property and persons; guardi- 
anship, maintenance, &c. 4. The preservation of testimony upon 
bills filed for the examination of witnesses in ret perpetuam memoriam. 

We heartily wish success io all these gentlemen, and feel assured 
that their labor must reflect honor on themselves, whilst it confers ad- 
vantage on their pupils, and enhances the credit of the profession. 
Lega! Observer. 


Supreme Court of the United States. The vacant places on the bench 
of this Court occasioned by the death of Mr. Chief Justice Marshall, 
and the resignation of Mr. Justice Duval!, have been filled by Roger 
B. Taney, of Maryland, as Chief Justice, and Philip P. Barbour, of 
Virginia, as Associate Justice ; both of these gentlemen having been, 
confirmed by the Senate upon their nomination by the President. 
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LIST OF NEW PUBLICATIONS. 


CONTINENTAL. 
Angier, Encyclopédie des Juges de Pai. Vol. V. 8vo. 7s. 
Wurm, Krit. Vessuche aber die Offentl. Reehts-Verhaltnisse im 
Deutschland seit der Mitte d. J. 1832. 8vo. 10s. 


[Essays on the relations of the public law in Germany, since the 
middle of the year 1832.] 


Kappler, Juristisches Promptuarium. 8vo. 15s. 
[Juridical Promptuarium.} 
Kritz, Das Pandecten-Recht. Ister. Bd. IJster. Thi. 8ve. He. 


(‘The law of the Pan:lects.] 
ENGLISH. 

Precedents in Pleading. By Jeseph Chitty Jun., in two parts. 
Part I. Royal 8vo. 21s. bds. 

A popular view of the Tenure of Heritable Property in Scotland 
and the means of simplifying it. By Alexander Graham, Esq. 8vo. 
2s. sewed. 

The Law of Patents By W. Carpmall. 2d edition. 8vo. 5s. 
bds. 

Select Cases in the Court of Chancery, decided by Lord Broug- 
ham. By €. P. Cooper, Esq. Vol. 1.  8vo. 24s. bis, 

An Epitome of the Law of Patents. By J. W. Smith, Esq. 1I2mo. 
5s. bds. 

A report on the Laws and Jurisdiction of the Stannaries in Corn- 
wall. By Sir Geo. Harrison. 8vo. 6s. bds. 

Treatise on the Law of Convictions. By W. A. Hulton. 12mo, 
18s. bds. 

The Act for the Amendment of the Poor Laws, with a Praeticai 
Introduction, Notes and Forms. Third edition, with many valuable 
Additions ; comprising Opinions of the Commissioners on the Con- 
struction of many Clauses in the Act, Forms of orders in Bastardy, 
Notices of Appeals, &c. and an Appendix, containing the General 
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Orders of the Commissioners for the Regulation of Unions, Work- 
house, &c.; Statutes relating to the Poor, passed since 1830 ; and the 
Cases on Settlements, &c. from Easter Term, 1831, to the present 
time. By John Frederick Archibold, Esq. Barrister at Law. In 
12mo. price 7s. 6d. boards, pp. 267. 

A Report of the Judgment delivered on the Sixth day of June, 
1835, by Joseph Phillimore, D. C. L. Commissary of the Cathedral 
Church of the Dean and Chapter of St. Paul, in the Cause of Bel- 
cher, the Wife, against Belcher, the Husband. With an Appendix, 
containing the Letters of the Parties, and other Papers exhibited in 
the Cause. By Robert Joseph Phillimore, B. C. L. Student of Christ 
Church, in the University of Oxford. In 8vo. price 8s. boards, pp. 
147. 

A treatise on the Corporation Act,5 & 6 Wm. IV. ec. 76, with 
Practical Directions to Town Clerks and Overseers; and an Appen- 
dix, containing the Order in Council of September 11th, 1835; the 
Act 5 & 6 Wm. IV. ¢. 7), and the Statutes relating to Mandamus and 
Quo Warranto. By Archibald John Stephens, Barrister at Law. In 
12mo. price 8s. boards. 

The present General Laws for Regulating Highways in England, 
eonsisting of the 41 Geo. IIT. c. 109; 41 Geo. III. c. 23; and the last 
General Highway Act,5 & 6 Wm. IV. c. 50. Arranged Alphabet- 
ically as one Act. By W.F. A. Delane, Esq. of Gray’s Inn, Barris- 
terat Law. In 12mo. price 5s. boards, pp. 139. 

The New Orders of the High Court of Chancery, with the Decis- 
ions and Practical Notes thereupon ; together with the late Statutes 
for the Regulation of the Practice and Proceedings of the same 
Court ; and an appendix, containing the Decisions under Sir E. Sug- 
den’s Acts. By John Cooke, Esq. of Gray’s Inn, Barrister at Law. 
In 12mo. price 4s. boards, pp. 116. 

The Merchant Seamen’s Act, with Forms, copious Notes, and a 
full Index. Also the Act for Encoursging the Enlistment of Seamen 
into the Navy. By Charles F. F. Wordsworth, Esq. of the Inner 
Temple, Barrister at Law. In 12mo. price 43 6d. boards, pp. 131. 

The Law and Practice in Bankruptcy, as founded on the recent 
Statutes. By John F. Archbold, Esq. Barrister at Law. The Sixth 
Edition. Enlarged by the Statutes to the 5 & 6 Wm. IV., the Gen- 
eral Orders of the Court of Bankruptcy, and New Forms and Tables 
of Costs, By John Flather, of Lincol:’s Inn, Esq. Barrister at Law. 
In 12mo. price 20s. boards. 

The Law and Practice of Elections, as altered by the 2 & 3 Wm. 
IV. c. 45, and the 5 & 6 Wm. IV. ¢. 36; with an Appendix, contain- 
ing the Acts of Parliament for England, Scotland, and Ireland, brought 
down to the end of the Session of 1835. Fourth Edition, with very 
considerable Additions. By Francis Newman Rogers, Esq. of the 
Inner Temple, Barrister at Law. Ln 12mo. price 20s.. boards.. 
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The General Highway Act of the 5 & 6 Wm. IV. ec. 50, with Notes. 
explaining the Alterations in the Law of Highways; also New Forms 
and General Rules for Making and Repairing Roads, By Leonard 
Shelford, Esq. of the Middle Temple, Barrister at Law. In 12mo. 
price 6s. boards. 

The General Highway Act 5 & 6 Wm. IV. c. 50, with Notes and 
an Index ; also Practical Forms, in addition to those included in the 
Schedule ; Statutes and parts of Statutes referred to in the General 
Act; Alphabetical Lists of Persons and Property liable to be rated ; 
Table of Calculation for Regulating Team Work; General Rules for 
Repairing Roads, issued by the Parliamentary Commissioners. With 
Plates, &c. By J. Bateman, Esq. Editor of the General Turnpike 
Road Act, &c. In 12mo. price 5s. boards. 

The New Highway Act, 5 & 6 Wm. IV. c. 50, with Notes. By 
Humphrey W. Woolrych, of Lincoln’s Inn, Barrister at Law. In 
12mo. price 5s. boards. 

The Practice of the Law in all its Departments; with a View of 
Rights, Injuries, and Remedies, as ameliorated by recent Statutes, 
Rules, and Decisions ; showing the best modes of Creating, Perfect- 
ing, Securing, and Transferring Rights; and the best Remedies for 
every Injury, as well by Acts of Parties themselves, as by Legal Pro- 
ceedings ; and either to Prevent or Remove Injuries; or to enforce 
Specific Relief, Performance, or Compensation; and the Practice in 
Arbitrations ; before Justices; in Courts of Commor Law; Equity ; 
Ecclesiastical and Spiritual; Admiralty; Prize; Court of Bankrupt- 
ey ; and Courts of Error and Appeal. With New Practical Forms, 
intended as a Court and Circuit Companion. By J. Chitty, Esq. 
Barrister, of the Middle Temple. Part V1. (With an Index to the 
whole Work.) 24s. 


AMERICAN. 


A Treatise on Crimes and Indictable Misdemeanors in two vols, 
By William Oldwal! Russell, Esq. of Lincoln’s Inn, Barrister at Law. 
Third American edition, with notes and references, by George Shars- 
wood, Philadelphia. P. H. Nicklin and T. Johnson. 

A Digest of the Law of Evidence in Criminal Cases. By Henry 
Roscoe, Esq. of the Inner Temple, Barrister at Law, with Notes and 
references to American decisions, and to the English Common Law 
and Ecclesiastical Reports. By George Sharswood, of the Bar of 
Philadelphia. Philadelphia. P. H. Nicklin and T. Johnson. 

[Noticed in the present number. The American notes we have 

not had an opportunity to examine.] 

Holman’s Digest of Cases in the Courts of Tennessee, from 1796 
to 1835. Nashville. T. W. H. Hunt & Co. 

An Exposition of the Law, accompanied by Remarks on the 
Rights and Duties of Master and Apprentice. By One of the Alder- 
men of the City of Philadelphia. 
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Reports of the Circuit Court of the United States for the First Cir- 
cuit. By Charles Sumner, Reporter of the Court. Vol. I. Boston. 
Hilliard, Gray & Co. 


The Revised Statutes of Massachusetts. 
[We shall take an early opportunity to consider these. 
IN PRESS. 


Bayley on Bills. Second American edition, with notes by Willard 
Phillips, and S. E. Sewall. 


[The vast number of cases that have been decided since the last 
edition, render another quite necessary.] 


Treatise on the Law of Patents. By Willard Phillips, 


Commentaries on Equity Jurisprudence in England and America. 


By Joseph Story, L. L. D., Dane Professor of Law in Harvard Uni- 
versity. Vol 2d. 


[The first volume of this admirable work is already in the hands 
of the profession. We hope to be able to review it at length 
in our next number. The 2d volume is now in press and will 
be published as early as next January.] 


Treatise on Admiralty Practice, by Andrew Dunlap. 


[This work will be published in a few days.] 
IN PREPARATION. 


Jounson’s Cuancery Rereorts Conpensep. 


[We understand thata gentleman of the profession, every way well 
qualified for the task, contemplates publishing a rasé edition of 
Johnson’s Chancery Reports, The exorbitant price asked by 
the booksellers for these Reports is a just cause of complaint 
among the profession at a time when the volumes of the law 
which are necessary, even in a moderately furnished library, are 
so multitudinous, ‘The decision of the Supreme Court of the 
United States, in the case of Wheaton v. Peters, that no reporter 
has or can have any copyright in the written opinions delivered 
by that Court, and that the judges thereof cannot confer on any 
reporter any such right, has entirely shaken the right of property 
in the written opinions of any court, It is presumed that no 
just cause of complaint will exist in any quarter, if the admira- 
rable judgments of Chancellor Kent should be released from the 
state of confinement in which they are at present kept by means 
of the large sums asked for the volumes which contain them, 
The more extended circulation, which they will naturally have, 
if published in a cheaper form than that in which they now ap- 
pear, will contribute to the already wide-spread fame of Chan- 
cellor Kent, and to the increase among the profession of a know- 
ledge of the principles of Equity which he has expounded 
with so much learning and eloquence.] 
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121 Washington Street, Boston, (at bookstore of Russell, Shattuck & Co.) 


Publisher, and Agent for the best Journals and Magazines. 
AMONG WHICH ARE THE FOLLOWING; 


Patley’s Magazine in Volumes, Parts, or Numbers. The 4th vol- 


ume commences Jan. 1836. - - - - - - Each $1 
Waldie’s Select Circulating Library, price a year, - : - 5 
The same work in Octavo size at same price, Vol. I. to commence 
the first Jan. 1836. 
Waldie’s Port Folio, 
Tosingle Subscribersa year - - - - - + 8 
To Subscribers to the Library — - - - : - - 2 
Lady’s Book, a very aera work, illustrated with engravings, 
price a year - - - - - . - - - 3 
Black wood's Magazine, and Metropolitan Magazine, at the low price 
of - ° - ° ° ° - - - - - - 8 
Knickerbocker Magazine, a work of an excellent character, publish- 
ed monthly. Price a year - - - - - - - - 5 
Silliman’s Journal of Science and Art, quarterly. Pricea year - 6 
American National Portrait Gallery, 12 numbers, containing thirty- 
six portraits, with biography, for only - - - - - 6 
Mechanic’s Magazine a work of immense value to Mechanics, it is 
published monthly in New York. Pricea year - - - - 3 
Library of Medical Science (Washington) - - - : - 10 
Jurist and Law Miscellany, comprising select Reports of eminent 
Barristers in England, and the latest Supreme Court Reports of the 
United States,a year - : - - - - - - - 10 
Law Library, comprising reprints of the most valuable new English 
Works, adapted to the Profession in this country, a year - - 10 
French Review, monthly, a year - - - - . - - 5 
French Magazine, twicea month = - ° - - - - - 4 
American Quarterly Review, a year - - - - - - 5 
Scott's Works, in parts—complete for - - - - : - 18 
Library of Useful Knowledge - - - - - - - 3 
Chamber's Edinburgh Journal, a year - - - . - 1 
Carey's Library of Choice Literature, weekly, Philadelphia, price a 
year - - - : - - - - - - - - 5 
The North American Review, quarterly, Boston, - - - - § 
The American Monthly Magazine, New York, - . - - 5 
The Museum of Foreign Literature, &c. monthly, Philadelphia, - 6 
The Edinburgh Quarterly Review; Foster's, - - : . - 3 
The London Quarterly Review, - do. - - - - - 3 
The Westminster Review, Quarterly, do. - - - - + 8 
The Foreign Quarterly Review, do, - ia - - 3 
The four Quarterlies last named, together : : - ° - 8 
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